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Introduction
By James Drakeford

inally we are beginning to see a glimmer 
of light at the end of the tunnel.  Ever 
since the global recession struck its harsh 
chord in what seems like a lifetime ago 
back in 2008, its affect on the foreign 

investment market has somewhat resembled a 
chokehold.  A record $2 trillion in investment back 
in 2007 was cut in half in as little as two years.  But 
now that chokehold has loosened into a coddle, as 
big companies – who account for three-quarters of 
global foreign direct investment (FDI) – are begin-
ning to loosen their purse strings again.

Global FDI inflows rose 16 per cent in 2011, sur-
passing the 2005-2007 pre-crisis level for the 
first time, despite the continuing effects of the 
global financial and economic crisis and the on-
going sovereign debt crises.  This increase has oc-
curred against a background of higher profits of 
trans-national corporations (TNCs) and relatively 
high economic growth in developing countries 
throughout the year.

2012 has so far failed to live up to the promise of 
the previous year with the value of both cross-bor-
der mergers and acquisitions and Greenfield in-
vestments retreating in the first five months.  The 
United Nations Conference on Trade and Devel-
opment (UNCTAD) also predicts the growth rate 
of FDI will continue to slow, with flows levelling 
off at around $1.6 trillion.

Although there is still a great deal of caution in-
volved in the foreign investment market, there 
is plenty on the table to suggest that there is a 
greater resolve to invest for recovery.  Executives 
in emerging markets are less wary than they are 
in the developed world and we are beginning to 
see an increase in activity coming from the likes of 
China, Brazil and India.

TNC executives responding to this years World 
Investment Prospects Survey ranked six develop-
ing and transition economies among their top 10 
prospective destinations for the period ending in 
2014, with Indonesia rising two places to enter the 
top five destinations for the first time.

That is not to suggest that the emerging markets 
are going to completely dominate and take over the 
reins from the developed nations.  UNCTAD re-
leased a report back in July which suggests that the 
top three countries to invest in over the next three 
years will be China, the United States and India, 
in that order.  While the figures on multinational 
companies investment in the developed world re-
main positive with around $420 billion ploughing 
into the E.U. and around $226.9 billion in the U.S.

Investment policy trends worldwide have con-
tinued to lean towards liberalisation and promo-
tion of foreign investment as a means to support 
economic growth and development.  This appears 
to be targeted at specific industries, in particular 
some services industries (e.g. electricity, gas and 
water supply, transport and communication).  At 
the same time, regulatory activities with regard to 
FDI continue, with several countries pursuing pri-
vitisation policies, and other important measures 
related to the facilitation of admission procedures 
for foreign investment.

In 2011–2012, several countries took a more criti-
cal approach towards outward FDI.  In light of high 
domestic unemployment, concerns are rising that 
outward FDI may contribute to job exports and a 
weakening of the domestic industrial base.  Other 
policy objectives include foreign exchange stabil-
ity and an improved balance of payments.  Policy 
measures undertaken included outward FDI re-
strictions and incentives to repatriate foreign in-
vestment.

F
Executives have to adapt to lower consumer 
spending; caution over supply chain volatility; and 
consumers commitment to sustainable practices.  
It would appear that a current trend among the 
TNC’s is the strong lean towards getting greener 
with the increase desire to cut global supply chains 
shorter.  

Whatever happens, the foreign investment land-
scape has experienced fundamental changes as a 
result of the global recession, but if I was a betting 
man I would wager that they will remain long after 
the affects have worn off.  Now that we appear to 
be on the long road to recovery it would seem that 
the cuts and bruises that the global recession has 
left behind are now coming to the forefront and we 
are beginning to get a greater idea as to what will 
leave a scar.  



Top 20 Countries in the world for received Foreign Direct Investment 

Source: UNCTAD 2012
* Figures are accurate at the exchange rate in millions at the time of publication in July 2012.

1. USA -  $226,937m

2. China - $123,985m

3. Belgium $89,142m

4. Hong Kong $83,156m

5. Brazil $66,660m

6. Singapore $64,003m

7. UK $53,949m

8. British Virgin Islands $53,717m

9. Russian Federation $52,878m

10. Australia $41,317m

11. France $40,945m

12. Canada $40,932m

13. Germany $40,402m

14. India $31,554m

15. Spain $29,476m

16. Italy $29,059m

17. Mexico $19,554m

18. Indonesia $18,906m

19. Luxembourg $17,530m

20. Chile $17,299m



8 - Expert Guide : Foreign Investment Expert Guide : Foreign Investment - 9

s Europe suffers stagnant growth and 
the weak recovery in the US appears 
to be grinding to a halt investors and 
corporations continue to focus on the 
high growth opportunities presented 

by emerging markets.  Amongst these Africa is 
increasingly becoming a favourite.  Consistent 
growth over the last decade, albeit from a low base, 
combined with greater economic and political sta-
bility has resulted in a dramatic increase in invest-
ment opportunities, and resultant interest, across 
the continent.  But, despite the opportunities, Af-
rica has not seen the flood of investment experi-
enced by, for example, Brazil, India or China.

One of the keys to investing in Africa is due dili-
gence, the ability to check the numbers which un-
derpin the price an investor is willing to pay and to 
understand the regulatory and legal environment 
which can impact an investment going forward. 
The purposes of this article is to provide some 
high level thoughts on the due diligence process 
and how it varies from transactions in the devel-
oped world.

Perhaps the most obvious starting point is that 
there are a lot of countries in Africa – 54 following 
South Sudan’s independence in 2011.  Each coun-
try has its own laws and regulations, legal systems 
range from common law to Civil Code systems as 
well as Sharia law, and hybrids of different legal 
systems including African customary law.  Strong 
cultural differences apply, not just between coun-
tries but within them.  Regulatory regimes vary, 
some are well established providing clarity and 
certainty while others are evolving and are more 
open to different interpretations and lack estab-
lished processes for obtaining clearances, consents 
and licences.  This makes project management and 
organisation for multi-jurisdictional transactions 
on the continent even more important.  The key is 
to establish a clear and efficient reporting frame-
work to consolidate the due diligence results in a 
way that they are easily accessible and decipherable 
to the key members of the transaction deal team.  

As important is the ability, through initial due dili-
gence, to identify key issues which may impact the 
deal, be it timing or the structuring of the invest-
ment/acquisition or which go to the heart of the 
commercial agreement.  Front-ending the “macro” 
due diligence in this way, combined with a poten-
tially not insignificant cost, may seem counter-in-
tuitive but carrying out initial “fatal flaw” diligence 
will identify significant issues at an early stage, 
enabling them to be taken into account in plan-
ning and structuring the transaction.  In the long 
run this saves the cost and angst of seemingly in-
tractable issues coming to light nearer to closing 
which can then delay the transaction or result in it 
having to be significantly re-structured or aborted 
at a time when the parties are under considerable 
pressure to complete and have incurred substan-
tial advisory fees and management time.  

Initial due diligence should identify any foreign 
investment restrictions which need to be complied 
with, in particular local content/participation re-
quirements.  Examples include local participation 
requirements in the Nigerian oil and gas sector and 
the Black Economic Empowerment regulations in 
South Africa.  Awareness of foreign exchange con-
trols are critical, both in relation to the payment 
of any consideration as well as the ability to pay 
out profits and spare cash during the investment.  
Withholding tax needs to be considered, especially 
in light of the availability in certain countries of 
double taxation treaties.  Other transaction taxes 
need to be considered, such as stamp duty.

A Protection against expropriation should also be 
considered, identifying the extent to which the 
country in which a target company is located has 
entered into bilateral investment treaties or wheth-
er it provides other comfort for investors. As with 
any transaction, tax (including historic liabilities) 
is critical and, again, early identification of issues 
can then be reflected in the structuring and the 
allocation of tax risk under the transaction docu-
ments.  For critical contracts (including the acqui-
sition or investment agreement) are the counter-
parties based in a jurisdiction which is subject to 
the New York Convention on the Recognition and 
Enforcement of Foreign Arbitral Awards. If they 
are then arbitration is likely to be the preferred 
means of resolving disputes given the advantage it 
has over enforcing foreign court judgements.  

If the transaction involves any form of acquisition 
finance these points also need to be considered 
from the lender’s perspective, along with related 
matters such as steps required to perfect secu-
rity, whether through registration or otherwise, 
and the enforcement of security.  While a lender 
should carry out its own due diligence a proac-
tive approach in identifying issues which impact 
the debt and related security will hugely benefit a 
transaction.

To the extent the target is listed on a local stock 
exchange the rules of such exchange need to be 
taken into account, particularly concerning any 
applicable mandatory offer rules/takeover codes, 
shareholder approvals and public announcement 
requirements. 

The importance of identifying appropriate local 
counsel and early engagement (even on a limited 
disclosure basis if there are confidentiality issues) 
cannot be overstated.  While many countries have 
a highly developed and deep legal community in 
others the necessary expertise may be thinner on 
the ground resulting in the risk of preferred coun-
sel being conflicted.  

Diligence on the target requires extensive project 
management to ensure the right documents are 
reviewed by the right people and needs to be sup-
ported by effective warranties and representations.  
Broadly, there is less publically available informa-
tion than one would expect in, say, Europe or US 
- for example information available at property, en-
vironmental or company registers.  Unpredictable 
and inconsistent local courts, together with a lack 
of reliable case law, means on-going ligation which 
the target company is a party to is hard to analyse 
effectively and, accordingly, to price accurately and 
with confidence.  

Key areas for legal due diligence, aside the typi-
cal commercial issues, include carrying out “know 
your client” procedures on all relevant parties to 
the transaction, whether sellers, co-investors or 
partners, compliance with UK Bribery Act and 
US Foreign Corrupt Practices Act and evidence of 
ownership of key assets, including share registers/
share certificate, title deeds to real estate and key 
contracts/licences.  

Finally, and while not so much a diligence issue, 
when it comes to signing the transaction docu-
ments take local advice to ensure there are no last 
minute issues.

In a world where the developed markets are stag-
nating and experiencing low, if any, growth Africa 
presents many opportunities but effective due dili-
gence is key to such opportunities.  Due diligence 
costs as a percentage of transaction value are high-
er than in many other jurisdictions, reflecting the 
sheer variety of the continent and its position in the 
development cycle but, while needing to be focused 
on key areas, cost should not be a reason to cut cor-
ners on the diligence process.  As Benjamin Frank-
lin once said “distrust and caution are the parents of 
security”.

Diligencing Transactions In Sub-Saharan Africa
By Hugh Naylor



Trinity International LLP is a niche projects, fi-
nance, corporate and commercial law firm focus-
ing on power, energy/renewable energy, resources, 
infrastructure, private equity and industry.  Trinity 
advises in the UK and focuses on emerging mar-
kets (particularly in Africa) with experience in the 
Middle East, Europe, Latin America and Asia.  The 
team comprises senior lawyers from large interna-
tional law firms. Trinity is ranked in both Chambers 
Global and Legal 500.

Hugh Naylor is a highly ex-
perienced corporate lawyer 
specialising in private equity 
and growth/ development 
capital transactions both in 
the UK and internationally, 
with a particular focus on 
Africa and other emerging 
markets.  Hugh has a broad 
range of experience advis-
ing sponsors, management 
teams, co-investors and companies that are rais-
ing funds privately and has extensive experience 
of private company and business acquisitions and 
disposals, re-constructions, re-organisations, joint 
ventures and general corporate work.

Hugh can be contacted by phone on 
+44 (0) 20 7997 7049 or alternatively via email at 
hugh.naylor@trinityllp.com
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ossibly it is the much-lauded political 
stability, or maybe it’s the fine view over 
Lake Zurich or the excellent chocolate 
that attract investors in droves to Swit-
zerland.  In any case, the Swiss financial 

centre is attractive to both international and do-
mestic investors alike.  At year-end 2010 assets un-
der management in Switzerland totaled around Sfr 
5,500 billion, of which slightly more than half were 
invested by foreign clients.  Clients can choose 
from a vast array of financial products: more than 
670 banks and securities dealers sell almost 7,500 
funds, making Switzerland a crowded market. 
Here is a short review which will help you assess 
whether distribution in Switzerland is an option 
and how you might go about it.

I’ve Heard About Regulatory Changes. What Is 
Currently Happening?

While Switzerland is not a member state of the EU, 
it obtains access to the internal market by adapting 
its policies and regulation to meet EU standards.  
As the EU Alternative Investment Fund Managers 
Directive (AIFMD) is to be implemented in EU 
member states until mid-2013, a revision of the 
Swiss regulatory framework, the Collective Invest-
ment Schemes Act (CISA), is currently being de-
bated.

What Do These Changes Mean For Fund 
Providers Looking To Distribute In 
Switzerland?

The new CISO will request that all CIS distributed 
(whether to individual or qualified investors) must 
appoint a legal representative and a paying agent 
in Switzerland.  There will be no need to register 
products distributed only to qualified investors.  
But there will be a duty to appoint a legal represen-
tative, where Swiss investors can get information 
about the foreign CIS.  

What remains completely unclear at this stage is 
the amount of concrete tasks, duties and responsi-
bilities the legal representative will have under the 
new regime. 

How Should I Register My Products? 

While Switzerland is not a member state of the EU, 
fund managers can choose to register their Ucits 
funds for public distribution in Switzerland.  Pri-
vate placements with institutional investors are 
also possible with non-UCITS funds, however, 
pension funds in particular have stepped up their 
demands as to the regulation of funds they would 
invest in.  Today, trustees in the board of a pension 
fund will more often than not ask for completely 
transparent and regulated financial products.  

Which Are My 
Target Groups? 

Pension fund 
trustees have dif-
ferent require-
ments and incen-
tives to portfolio 
managers in pri-
vate banks.  Differ-
entiating between wholesale (into wealth manage-
ment) and institutional clients is essential for any 
business plan.

Which Products Will Sell In Switzerland? 

Currently, there is a lot of demand by Swiss in-
vestors for global asset allocation modules.  Also, 
many clients are searching for a substitute for fixed 
income strategies which reduce volatility.  With re-
gards to the types of funds being launched, there 
are a couple of key trends.  One is the desire to re-
place traditional bond funds with Emerging Mar-
ket high yield, local currency products and fixed 
income absolute return funds.  Switzerland has 
traditionally been a hub for Emerging Markets.  
Secondly, on the equities side, specialised US and 
European equity funds are gaining momentum.  

P Is Cross-Border Distribution An Option? 

From our experience, a committed sales profes-
sional in Zurich or Geneva can work wonders in 
the Swiss market given sufficient time and resourc-
es.  To build awareness and create interest for your 
products, you will need about a year.  You can ex-
pect to see inflows once you have an (institutional) 
client base who you know personally.  If you target 
retail clients, you will have to invest in branding 
and establishing a reputation, as well as spending 
time building trust with advisors.

What Do I Need To Get Started & To Maintain 
The Relationships? 

For successful market entry, having the distribu-
tion network up and running quickly is crucial.  
You can expect demand from investors within 
the banks, but if your distribution network is not 
set up correctly you will not gather assets.  Often 
managers find that as they get more sales traction, 
what starts with a small number of distribution 
contracts and demands for information grows into 
a complex network of agreements and operational 
activities.  This is both expensive and requires in-
tensive management.

ACOLIN helps asset managers develop new mar-
kets for Ucits funds – cost-effectively and quickly.  
We offer a range of distribution administration 
services, acting as your Swiss legal representa-
tive, providing access to a network of distribution 
agreements and offering sales and marketing con-
sultancy services.  Our distribution management 
services offer access to distributor platforms and 
our sales support opens the doors to potential cli-
ents.  For a portfolio manager who is serious about 
the Swiss market, we can create tremendous busi-
ness opportunities.  

On an ongoing basis, ACOLIN will manage the 
distribution administration for you, while you can 
focus on managing money and building long term 
relationships with investors.

What do I do next?

We would love to help.  Please contact ACOLIN ei-
ther in our Zurich or our London office to discuss 
your distribution strategy.

Daniel Häfele is CEO of AC-
OLIN Fund Services.  ACO-
LIN’s service range includes 
fund registration, legal rep-
resentation in Switzerland, 
and access to a network of Eu-
ropean distributors.  Daniel 
was founder of Fondvest AG, 
a fund-based asset manage-
ment company which he sold 
to UBS in 2001.

Daniel Häfele can be contacted via email at 
daniel.haefele@acolin.ch

Distribution - What You Need To Succeed In 
The Swiss Financial Marketplace By Daniel Häfele
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Introduction

Luxembourg’s geographical size belies its 
long-standing tradition as an internation-
al hub for business.  By the end of 2010, 

Luxembourg had over EUR 2,199 trillion in net 
assets under management placing the country as 
the second largest fund centre in the world.  It is 
also frequently used by worldwide private equity 
houses for the structuring of international acqui-
sitions.  Luxembourg’s business friendly environ-
ment, flexible legal and tax environment and the 
multilingual and high qualified work are some of 
the reasons why Luxembourg has become a place 
of choice for making investments.

The present article aims to provide you with an 
overview of the legal and tax features of some of 
the existing Luxembourg vehicles that an investor 
can use when investing in/through Luxembourg.

II. Luxembourg Investment Vehicles – An 
Overview
Société De Participations Financières (Soparfi)

A Soparfi is an unregulated company whose main 
business purpose is to hold shareholdings or to act 
as a financing vehicle.

The most common legal forms adopted by a 
Soparfi are public limited company (S.A. – société 
anonyme) or limited liability company (S.à r.l. – so-
ciété à responsabilité limitée).  

A Soparfi is subject annually to income tax at the 
rate of 28.80% and to net wealth tax at the rate of 
0.5% based on its net assets as of 1st January of 
each year.

The attractiveness of a Soparfi lies in the favourable 
tax regime for dividends, capital gains and liquida-
tion proceeds realised from qualifying sharehold-
ings.  Generally speaking, a full income tax and net 
wealth exemption for such types of income can be 
achieved for any important participation held, for 
a 12-month holding period, in fully-taxable sub-
sidiary, whatever its country of residence.

Luxembourg imposes no withholding tax on in-
terest payments and royalties.  Dividend payments 
are in principle subject to a 15% withholding tax 
but the double tax treaties and the broad withhold-
ing tax exemption regime allow for a reduced or 
nil rate.  In addition, a vast variety of financial in-
struments easily allows the implementation of tax 
efficient profit repatriation schemes.

A Soparfi has access to the benefits of the EU di-
rectives and the Luxembourg’s double tax treaty 
network (Luxembourg has 64 double tax treaties 
in force). A Soparfi is not subject to any formal au-
thorisation.  In principle, the incorporation pro-
cess of a Soparfi can takes less than a week.  The 
minimum share capital is EUR 31,000 for an S.A. 
and EUR 12,500 for an S.à r.l.  The share capital of 
an S.A. and S.à r.l. can be denominated in a cur-
rency other than EUR.

Specialised Investment Fund (SIF)

Created in 2007, the SIF is a regulated investment 
fund reserved to “informed investors”.  The in-
formed investor is the institutional or professional 
investor or the investor who either invests EUR 
125,000 in the SIF or whose knowledge and ex-
perience are certified by a credit institution or an 
investment firm.  

The SIF can invest in any type of assets.  However, 
investments performed by a SIF have to comply 
with the principle of risk diversification e.g.  the 
SIF may not in principle invest more than 30% of 
its assets in securities of the same type issued by 
the same issuer.

I. The SIF may be structured as a contractual fund 
(FCP - fond commun de placement), as a vari-
able capital investment company (SICAV – so-
ciété d’investissement à capital variable) or as a 
fixed capital investment company (SICAF - société 
d’investissement à capital fixe).

From a tax angle, the SIF is exempt from income 
and net wealth tax.  Distributions of profits to the 
investors are exempt from withholding tax and 
foreign investors are not subject to tax in Luxem-
bourg on the capital gain realised upon disposal of 
the shares of the SIF.  The SIF is only subject to a 
subscription tax of 0.01% on its net asset value on 
the last day of every calendar quarter (exemptions 
are applicable).

SIF structured as SICAF or SICAV may have ac-
cess to the double tax treaties concluded by Lux-
embourg.  

The SIF is subject to authorisation and on-going 
supervision by the Commission de Surveillance 
du Secteur Financier (“CSSF”).  The level of regu-
lation it is subject to is however lighter than that 
applicable to UCITs funds.  The net assets of the 
SIF must reach EUR 1.25mio within 12 months af-
ter authorisation from the CSSF.

Venture Capital Investment Company (SICAR)

Created in 2004, the SICAR is a regulated vehicle 
tailored to risk capital investments.  Due to the 
high level of risk related to the SICAR, the access 
to the SICAR is also limited to “informed inves-
tors” (as described above).

Risk capital consists of high risk investments made 
in view of their launch, development or listing on 
a stock exchange.  Investments performed by a SI-
CAR do not have to comply with the principle of 
risk diversification, nor with lending or leverage 
restrictions.

Venture Capital Investment Company (SICAR)

Created in 2004, the SICAR is a regulated vehicle 
tailored to risk capital investments.  Due to the high 
level of risk related to the SICAR, the access to the 
SICAR is also limited to “informed investors” (as 
described above).

Risk capital consists of high risk investments made 
in view of their launch, development or listing on 
a stock exchange.  Investments performed by a SI-
CAR do not have to comply with the principle of 
risk diversification, nor with lending or leverage re-
strictions.

The SICAR must take the form of a corporate enti-
ty, f.i. a public limited company (S.A. – société ano-
nyme) or limited liability company (S.à r.l. – société 
à responsabilité limitée)

SICAR are subject to income tax at the rate of 
28.80% (save the SICAR that have the legal form 
of a société en commandite simple which are trans-
parent and totally disregarded for Luxembourg tax 
purposes).  Income derived from transferable secu-
rities is, however, exempt from income tax which 
means that the effective tax rate of a SICAR is, in 
general, very low.  Distributions made by a SICAR 
are exempt from withholding tax and foreign inves-
tors are not subject to tax in Luxembourg on the 
capital gains realised from the disposal of shares in 
the SICAR.  The SICAR is not subject to net wealth 
tax.

SICAR have, in principle, access to double tax trea-
ties concluded by Luxembourg and benefit from the 
EU Directives.  

The SICAR is subject to authorisation and on-go-
ing supervision by the CSSF.  The subscribed share 
capital plus share premium of a SICAR may not be 
less than EUR 1mio and must be fully subscribed 
within 12 months after the authorisation from the 
CSSF.  

Luxembourg: A Preeminent Jurisdiction For 
Structuring Your Investments By Christine Beernaerts
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Private Wealth Investment Vehicle (SPF)

Created in 2007, the SPF (“société de gestion de 
patrimoine familial”) is designed for private inves-
tors acting exclusively for the benefit of their own 
private wealth.  The activity of the SPF is strictly 
limited to the acquisition, holding, management 
and disposal of the financial assets excluding any 
commercial activity.

The SPF is exempt from income and net wealth tax 
in Luxembourg.  It is also exempt from withhold-
ing tax on profit distributions.  The SPF is however 
subject to a subscription tax at a rate of 0.25% per 
annum.  The SPF cannot avail itself of the double 
tax treaties or EU directives.

III. Conclusion

Over the last 10 years, Luxembourg has demon-
strated that it is committed to provide state-of-the-
art vehicles that meet the requirements of the inves-
tors and funds sponsors.  The draft law submitted 
recently to the Luxembourg Parliament (bill n° 
6471) which (i) creates a new vehicle, the Special 
Limited Partnership and (ii) modernises the legal 
regime applicable to the Limited Partnership (so-
ciété en commandite simple) is a further illustra-
tion of this commitment and will further increase 
the attractiveness of Luxembourg as a preeminent 
jurisdiction for structuring investments.

Bonn Steichen & Partners 
is a full service Luxembourg 
law firm committed to pro-
viding the highest quality le-
gal services.  With in excess 
of 50 professionals, we offer 
a wealth of knowledge and 
experience in all aspects of 
Luxembourg law by deliver-
ing tailor-made client work 
product. We represent a wide 
range of clients in matters that cross many areas of 
law.  We focus on achievements and favour team 
working so that our lawyers support one another to 
achieve a common goal: creating value for the client.

For further details or to contact the firm please e-
mail cbeernaerts@bsp.lu or visit www.bsp.lu
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solid political environment with a strong 
reputation for pro-business legislation 
and administration together with a tra-
dition of strong investor protection in 
Luxembourg have contributed to the 

creation of a business-friendly environment and 
the development of a leading international finan-
cial centre.  Luxembourg offers companies excep-
tional opportunities for doing business in Europe 
and continues to attract numerous international 
companies from various sectors by its efficient ap-
proach to business.  Luxembourg’s strategies, geo-
graphical location, infrastructure and rewarding 
tax environment make it a must-consider juris-
diction for foreign investments and cross-border 
transactions.  

Given the current economic turmoil the Lux-
embourg government is tending toward a di-
versification of the economy, pronounced by the 
development of four areas:  eco-technologies, 
biotechnologies, Information & Communication 
Technologies (“ICT”) and logistics.  Luxembourg 
has furthermore introduced a dedicated public in-
centive framework for Research and Development 
(“R&D”) in order to support innovative compa-
nies.

In fact, Luxembourg has put a strong focus on the 
diversification of its economy by attracting public 
and private companies interested in investing in 
infrastructure (such as Datacenters, optical fibre, 
railway, international airport, etc.) and in oper-
ating out of and from Luxembourg.  As a result, 
online gaming, online payment services, e-com-
merce or logistics companies, such as iTunes, Am-
azon, PayPal, Zynga or Google, have established 
their European headquarters in Luxembourg with 
many others expected to come in a near future.

Although the development of the market of elec-
tronic goods and services is not negligible, the fi-
nancial industry remains the leading industry in 
Luxembourg.

Generally speaking, the so called financial hold-
ing company “SOPARFI” (Société de participa-
tion financière) offers to investors an unregulated 
investment vehicle governed by a favourable na-
tional tax regime and benefits from dual taxation 
agreements and from the European directives.  
The various regulated investments vehicles such 
as the SICAR (Private equity investment compa-
nies - Société d’investissement en capital à risque) 
or the SIF (Specialized Investment Fund – Fonds 
d’investissment spécialisés) which, despite the fact 
that they are regulated vehicles under the supervi-
sion of the Commission de Surveillance du Secteur 
Financier (CSSF), offer to investors a flexible scope 
for investments and have contributed to the Lux-
embourg fund industry becoming the second larg-
est fund industry in the world after the United 
States of America.

 
In addition, despite a standard aggregate corporate 
income tax rate of 28.8%, due to its pragmatic ap-
proach to doing business, its steady political and 
economic environment and its advantageous tax 
regime, Luxembourg remains a prime business lo-
cation.  A lot of structuring in Luxembourg is thus 
favoured because of the attractive schemes imple-
mented by the Luxembourg government with re-
gard to the management of intellectual property 
rights, to the promotion of research and innova-
tion activities, to real estate financing and acqui-
sition, private equity and M&A transactions for 
example.

A A Favourable IP Regime

In the context of the European Union (“EU”) strat-
egy to become the most competitive and dynamic 
knowledge-based economy in the world by 2020, 
Luxembourg has introduced in the income tax law 
(“LIR”) a favorable tax regime applicable to intel-
lectual property rights (“IP regime”).  The hallmark 
of the Luxembourg IP regime is an 80% exemption 
on royalties and capital gains derived from quali-
fying IP rights.  The law also provides for an 80% 
deemed income deduction for self-developed pat-
ents that are used by the taxpayer himself.  

Inter-Group Financing Activities 

On January 28, 2011 and on April 8, 2011, the Lux-
embourg tax authorities published Circulars on 
transfer pricing rules applicable to companies per-
forming intra-group financing activities, aligning 
the Luxembourg practice with OECD standards in 
terms of documentation of intermediary financing 
transactions.  

Islamic Finance

Luxembourg is furthermore recognised as one of 
the leading European centres for Islamic finance 
with a long track record in the sector.  It was the 
first European Stock exchange to list a sukuk in 
2002.  Luxembourg offers a wide range of vehicles 
that address the specific needs of both investors 
and promoters for sharia compliant investments.  
Today, Luxembourg is the leading non-Muslim 
domicile for sharia compliant investment funds 
and can rival any Stock exchange in Europe for the 
number of sukuk issues listed.

Lowest Vat Rate in Europe Electronic Supply of 
Goods & Services

Luxembourg is currently known as the best Eu-
ropean location for providers of electronic goods 
and services. 

It comes in addition to other very favourable provi-
sions in the country’s tax and VAT laws, such as a 
standard VAT rate of 15% (the lowest VAT rate in 
Europe), applicable on electronic services supplied 
from Luxembourg to any European customer.  

Based on the general rules of Luxembourg VAT law 
(“VATL”), the place of supply for electronic services 
to EU end users may vary depending on the taxable 
status of the recipient of the services.  

Given the current economic 
turmoil the Luxembourg 

government is tending toward a 
diversification of the economy, 

pronounced by the development of 
four areas:  eco-technologies, 

biotechnologies, Information & 
Communication Technologies (“ICT”) 

and logistics.  

If the recipient of the electronically supplied ser-
vices is a person subject to and liable to pay VAT 
(i.e. business to business (the B2B) relationship) the 
aforementioned services should be located where 
the recipient is established with consequently the 
relevant VAT rate in such jurisdiction to be applied.  
Conversely, if the recipient of the electronically 
supplied services is a private customer (i.e. business 
to customers (the B2C) relationship), the services 
should be located where the supplier is established 
and assuming the provider is established in Luxem-
bourg, such services will be subject to 15% VAT.

As from 2015, Luxembourg based companies pro-
viding services to a private customer established in 
another country of the EU (i.e. B2C relationship) 
will no longer apply the Luxembourg VAT rate as 
such services will, going forward, be located where 
the recipient is based (the applicable VAT rate will 
be the VAT rate applicable where the consumer is 

Luxembourg: A Must Consider Platform For Business

“

“

By François Petit
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However, we estimate that companies located in 
Luxembourg should not necessarily migrate out of 
Luxembourg as they will still benefit from state of 
the art infrastructures, a favourable tax environ-
ment and highly skilled workers.  

François Petit heads the tax 
practice of Ober & Beerens.  
He holds a Master’s degree 
in law from the Université 
Catholique de Louvain-la-
Neuve (Belgium) and an 
Advanced MA in Tax Law 
with the HEC Management 
School - University of Liege 
(Belgium).  

Mr. Petit has extensive experience in advising on 
Luxembourg tax issues related to tax efficient in-
vestment, holding and financing.  François focuses 
on Intellectual Property structures and is also spe-
cialised in the Information and Communication 
Technology sector.  Prior to joining Ober & Beerens, 
François worked for one of the world’s leading Inter-
national accounting firms.  He is fluent in English 
and French.

François Petit can be contacted by phone on 
+352 26 26 79 1 or alternatively via email at 
fpetit@ober.lu
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he classical energies continue their nor-
mal growth rate, with a lot of regulatory 
work and some important transactions.  
But it was the renewable sector, since 
about 2005, who gave rise to an irrevers-

ible boom in the energy market, leading to energy 
practice spin off as well as the creation of large spe-
cific departments in this area.  The renewable en-
ergy experienced a fantastic period between 2005 
and 2009.  But the truth is that is a technology that 
requires impressive investments with a very slow 
ROI.  Generally speaking, this funding was only 
possible in three ways:

- Bank financing, especially following the model 
of project finance;
- Private Equity; 
- Subsidies granted by States through privileged 
tariffs.

Nowadays, with the financial crisis in Europe 
more intense from 2010-2011 the renewable ener-
gy market suffered an incredible setback, virtually 
stagnating.  Only great players, belonging to global 
business groups with strong financial muscle are 
allowed to develop their projects.  Banks began to 
feel difficulties in extending credit.  Private equity 
in Europe is rare, and European countries have a 
serious debt problem.  But other parts of the world 
began to develop plans to be active agents in the 
renewable energy sector.  This is the case in Can-
ada, India, Brazil, Australia, Chile, Uruguay, An-
gola and Mozambique, among others, along with 
a handful of exceptions in Europe that are more 
immune to the crisis, such as Poland.  In these 
countries the energy projects continue to grow at 
a good pace.

We have assisted to an increase in regulatory and/
or litigation work which is seriously affecting the 
market.  This happens due to a very significant 
change in the regulatory framework in European 
countries both in 2011 as well as now in 2012.

Virtually all countries that had a policy to sup-
port renewable energy legislation have changed to 
eliminate privileged rates.  This is the case of Spain, 
Portugal, Italy or Ireland, which practically ended 
their national strategies of supporting renewable 
energies, causing the temporary stop of hundreds 
projects or even making them definitively unfea-
sible, because they are unsustainable economically 
given the new tariffs policy.  

Globally, the energy sector will keep gaining di-
mension and strategic importance, economical 
as political, demanding solid expertise.  Is in this 
sense energy has climbed up the legal market’s 
agenda in recent years.  It is now a bigger prior-
ity between firms with strong track record and in-
stalled capacity, aiming leading positions, as ours.  

For Raposo Bernardo, this priority will run re-
gardless of the difficulties in the areas renewable 
projects are experienced in Europe.  The firm is 
very active in renewable energy projects outside 
Europe, as in Africa, Latin America and North 
America, but also in Eastern Europe, especially 
Poland.  Moreover, we have increased activity in 
oil & gas and energy and in the most classic ener-
gies.  Thus, evaluating by global results, the path 
can only be to invest.

T Curiously it is not true an increase in competition 
in this area, and we could be led to think in more 
firms looking to position themselves as energy 
players.  The explanation was already given, as it is 
an area where the investment is huge and requires 
long-term to remain at a good level according to 
clients demand (blue chip /multinational powerful 
companies).

Geographically, we are assisting to the biggest in-
crease in energy work in some countries in Africa 
(Angola, Mozambique, Ghana, Namibia, South 
Africa, etc.), many countries in Latin America 
(Brazil, Mexico, Uruguay, Peru, Chile, etc), Cana-
da, Australia and India.

These countries and areas of the world that have 
not suffered much the impact of the financial cri-
sis and beyond bank financing, provided by a fi-
nancial system with capacity, also count on the 
support of States that are developing to increase 
the energy renewable.  Also, in many cases these 
countries are copying the pioneering experiences 
of countries like Spain, USA, Portugal, UK, etc.

Last, it is important to refer to the relevant legisla-
tion in the area of renewable energy that can influ-
ence the legal work, have always to do with tariffs 
and support of States in this sector.  In countries 
that are going through a deep crisis, legislation 
amending the support through tariffs has been 
published.  Countries that are currently support-
ing the sector have also published their laws, so it 
is not expected that any new legislation could be 
mean more work.  

Of course, you can always come across any coun-
try in the world with a policy of support for renew-
able energy, and this may cause some players mov-
ing to develop projects in these territories, which 
will also lead to the creation of more legal work for 
departments’ energy law firms working on energy 
projects in a global perspective.

Nelson Raposo Bernardo is the 
global managing partner of 
Raposo Bernardo and heads 
the firm’s Corporate and Ener-
gy Departments.  He is strong-
ly experienced and reputed in 
legislating, being co-author of 
the present Portuguese Securi-
ties Code and led several leg-
islative reform committees, in 
several countries, in banking, financial, real estate 
and construction areas. He has published books and 
articles on corporate law, banking and contract law, 
and participated as a speaker seminars and confer-
ences in Portugal and abroad.

He holds a degree in Law from the Law School of the 
University of Lisbon, a Masters in Juridical Sciences 
(Corporate Law) from the same School, where is he is 
also presently working on his doctorate in Corporate 
Law. Assistant Professor of Corporate and Commer-
cial Law at Law School of the University of Lisbon 
(1991-2006) and in Entrepreneurship and Family 
Enterprise Start-Up and Management courses at IN-
DEG/ISCTE (Audax) (2005-present), one of the most 
reputed business school in Portugal. He is chairman 
of boards of general meetings of several companies 
and associations.

Nelson Raposo Bernardo can be contacted by phone 
on +351 21 312 1330 or alternatively via email at 
lisbon@raposobernardo.com

Main Corporate Trends Driving the Energy Practice
By Raposo Bernardo’s Energy Department
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he Rationale Behind 

The global financial crisis and its reper-
cussions in Ukraine have revived an in-
terest to transfer of loan portfolios from 

commercial banks to various structures.   For the 
last several years, we have noted an immense inter-
est of Ukrainian commercial banks (including, in 
particular, banks with foreign capital) in the use of 
various structures for transfer of their loan portfo-
lios, especially portfolios of non-performing loans 
(“NPL”), from their balance sheets.  

Large but weak loan portfolios are bad for Ukrai-
nian banks.  They not only demise the economical 
performance, but also strain the compliance of the 
banks with the capital adequacy and other regula-
tory requirements of the National Bank of Ukraine 
(“NBU”).

This issue has become particularly important since 
2011 when the NBU has limited the use of guaran-
tees and security deposits for the release of provi-
sioning requirements for Ukrainian banks.   As a 
result, Ukrainian banks have to not only rely upon 
support of their shareholders, but also do some 
homework to clean up their portfolio. 

A transfer of the NPL may help the bank to achieve 
the following goals:  
• release of the provisioning in respect of the loan 
portfolios, in particular, in respect of NPLs, 
• removal of such assets from a bank’s balance 
sheet, and 
• the decrease of a bank’s open currency position.  

Traditional Approach 

Unfortunately, Ukrainian law does not contain 
dedicated regulations governing the NPL transfer.  
As a result, the banks and their lawyers have to be 
creative and structure the transaction either as a 
sale or assignment of claims, or factoring.

• Sale/assignment of claims.  Ukrainian law ex-
pressly recognises the concept of sale of the rights 
of claim, including the rights to payments (receiv-
ables) or monetary claims.   This concept envisages 
the transfer of the monetary claims by the seller to 
the purchaser for a consideration (purchase price) 
agreed between the parties.
• Factoring transaction.  Under this concept, the 
claims are transferred to the financier/factor for 
a compensation (fee) for the financing/factoring 
services (in practice, any deviation from the nomi-
nal price of portfolio can qualify as such).  The fac-
tor must be a bank or a financial institution.

The above transactions can be documented with 
the factoring, sale or assignment agreement.  Un-
less envisaged in the NPL documents, no consent 
of the borrower would be required for the sale/as-
signment of the creditor’s claims. 

Cornerstones

The bottom-
line of the ex-
isting NPL 
transfer tech-
nologies on 
the Ukrainian 
market is the 
actual transfer 
of contractual 
claims under 
the NPL from 
the bank-orig-
inator to the 
purchasing en-
tity.  As a result, 
the purchaser ultimately replaces the bank-origi-
nator in its capacity of the creditor under the NPL.  

T Historically, Ukrainian banks sell the NPL (i) to 
SPVs, (ii) to debt collection and factoring compa-
nies established in Ukraine, and (iii) to investment 
funds created in Ukraine.  Financial companies 
and venture (investment) funds are the most pop-
ular options.

Such operations are not clear-cut and require care-
ful planning to address the following issues:

• Currency control and tax issues.  The parties 
should carefully investigate the possible regulatory 
and licensing requirements applicable to the pur-
chaser of the NPL, and address the possible cur-
rency conversion and payment issues.  It may turn 
out that the purchaser should be a highly regulat-
ed financial company or investment fund, and the 
foreign currency payments are generally restricted 
in Ukraine.  
• Notarisation of NPL transfer documents.  To 
the extent that the underlying NPL agreements 
have not been notarially certified, there is no need 
to certify the NPL sale/assignment agreements.  
However the agreements on the assignment of 
rights under mortgage agreements must be notari-
ally certified, which brings additional costs and 
administrative routine to the transaction.       
• Registration of assignment.  For any encum-
brance (including the assignment) to have legal 
significance vis-à-vis third parties, it must be reg-
istered in the State Register of Encumbrances over 
Movable Property or Mortgages Register (depend-
ing on the type of security).  Generally, such reg-
istration must be made within five days from the 
effective date of the assignment.  

Problems

As a result of inconsistent legislation and regula-
tory approach to the NPL sales, Ukrainian banks 
often encounter difficulties with the implementa-
tion of the above structures.  The most common 
of them are: 

• Banks cannot assign NPLs to non-residents.  
Currently, every cross-border loan must be reg-
istered with the NBU.  Any sale or assignment of 
creditor’s claims to non-resident is subject to the 
registration with the NBU, too.  Because it is the 
borrower who must carry out such registration, any 
transfer of NPLs directly to non-resident requires 
cooperation of the borrowers and is not practicable.
• Transfer of Banking Secrecy and Personal In-
formation.  An assignor must provide the assignee 
with the documents evidencing and relevant to the 
assigned rights of claim.  At the same time, Ukrai-
nian banks must preserve the banking secrecy and 
personal data related to their clients.  However, any 
client information falling under the banking secre-
cy protection (including any personal data) can be 
disclosed by the bank only if and to the extent that 
the relevant client has consented in writing to such 
disclosure.
• It may be difficult or impossible to assign NPLs 
in the litigation or enforcement stage.  Unfortu-
nately, civil procedure does not envisage an easy 
replacement of the claimant.  As a result of such 
replacement, the court may order to restart the liti-
gation and significantly delay the judgment or en-
forcement.

Further Developments

Traditional NPL sale structures are complicated, 
involve individual borrowers and require custom-
ised legal and regulatory solutions.  In our opinion, 
the next generation of NPL-related transaction in 
Ukraine will help the banks to release the NPL pro-
visions without the actual sale or assignment of the 
NPL.  

The new, risk sharing approach cuts off a number 
of major regulatory constraints and envisages the 
sale of the economic risks in the NPL (not the ac-
tual creditor’s claims).  Although the risk sharing 
approach is relatively new and requires additional 
ad hoc confirmations from the regulators, it already 
attracted sufficient interest from the market players 
due to the following advantages: 

Non-Performing Loans In Ukraine: Not An Easy Matter
By Ihor Olekhov & Oleksandr Svyryd



26 - Expert Guide : Foreign Investment Expert Guide : Foreign Investment - 27

• No need to sell the NPL.  The purchaser and 
bank enter into foreign law governed agreement 
on purchase of the economic risks in the NPL.  
There is no legal assignment (transfer) of rights of 
claim in respect of the NPL.
• No Purchaser – Customers issues.  The purchas-
er does not obtain any direct recourse or rights to 
the NPL and the borrowers.  The bank remains a 
contractual creditor and continues to service the 
NPL.   Accordingly, there are no issues of notifica-
tion of the borrowers or registration of loans with 
the NBU.   Importantly, the bank can remain the 
legal counterparty in the legal proceedings at any 
state of litigation and/or enforcement proceedings 
without any changes because the risks and benefits 
of the loan have been effectively transferred to a 
third party, although from a strict Ukrainian law 
standpoint, the bank remains the formal creditor 
of the borrower.   
• Bank gets the fixed upfront payment.  The pur-
chaser pays to the bank an upfront non-refundable 
lump sum payment based on the outstanding in-
debtedness of the NPL.   In return, the bank pays 
the proceeds of the NPL actually received or col-
lected by the bank from the NPL.

Despite the legal and regulatory drawbacks, alien-
ation of the NPL and their economic risks remain 
a principal task of the Ukrainian banks in order 
to survive the current economic turbulence.  Since 
the legal developments do not follow the demands 
and requirements of the market, there appears to 
be plenty of space for creative legal solutions in 
this area.  
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the areas of banking and fi-
nance, financial regulation 
and banking compliance, ac-
quisition finance, project fi-
nance focusing on renewable 
energy projects, mergers and 
acquisitions with specific fo-
cus on banking and financial 
services markets, capital markets, tax and corporate 
finance law, aviation law and private banking. Ihor 
Olekhov is experienced in advising on banking, cor-
porate finance and tax law; structuring complex eq-
uity and debt transactions, acquisition finance,

financial services regulation and compliance work, 
tax planning advice and transfer pricing in interna-
tional transactions as well as advising aircraft les-
sors and lessees in respect of operating aircraft in 
Ukraine.  Ihor is also an expert in capital market 
transactions and debt restructurings.  

Mr. Olekhov contributes articles on corporate, finan-
cial, tax and banking law issues to major Ukrainian 
and international business and trade publications.  
He is a member of the Ukrainian International Law 
Association and the National Council for Civil Lib-
erties (Liberty), a human rights organisation of the 
UK.  He was chairman of the Legal Committee of the 
European Business Association from 2007 to 2009.

Ihor Olekhov can be contacted by phone on 
+380 44 590 0101 or alternatively via email at 
Ihor.Olekhov@bakermckenzie.com

Oleksandr Svyryd is an As-
sociate in the Kyiv office of 
Baker & McKenzie special-
ising in project finance, ac-
quisition & aircraft finance, 
general banking & finance, 
general investment & regula-
tory, structured finance, and 
capital markets.  Oleksandr 
is often involved in mergers 
and acquisitions with spe-
cific focus on banking and financial services mar-
kets, as well as in financial services regulation and 
compliance work. Oleksandr has broad experience 
acting for both lenders and borrowers in a wide 
range of international finance transactions.  He has 
also represented Ukrainian companies and banks 
in a number of capital markets and project finance 
transactions.  Oleksandr has been extensively ad-
vising foreign and Ukrainian clients on various in-
vestment, financial regulation and general banking 
and commercial law matters. Oleksandr received his 
Magister Juris in European and Comparative Law 
degree from the University of Oxford in July 2004.  
He has also graduated from the Yaroslav Mudry Na-
tional Law Academy of Ukraine in 2003.

Oleksandr Svyryd can be contacted by phone on 
+380 44 590 0101 or alternatively via email at 
Oleksandr.Svyryd@bakermckenzie.com



28 - Expert Guide : Foreign Investment Expert Guide : Foreign Investment - 29

ue to their structures, mergers and ac-
quisitions, de-mergers and form con-
version transactions of corporations 
within the Turkish law system concern 
and comprise more than one field of 

law.   Within this broad legal spectrum, the con-
cerned transactions have their reflections and con-
sequences most common among others in law of 
obligations, commercial law, capital markets law 
and competition law.   Despite commercial law 
regulations also comprise fundamental applicable 
provisions that the parties frequently refer to while 
performing these transactions, the commercial 
law aspect of mergers and acquisitions, de-merg-
ers and form conversions were not been regulated 
as dense and in thorough detail as it should have 
been in the previous Turkish Commercial Code 
numbered 6762.

Recently, the Republic of Turkey enacted a new 
Turkish Commercial Code numbered 6102 that is 
in effect since 01.07.2012.   Turkish Commercial 
Code numbered 6102 is actually a “longed for” re-
vision in Turkish legislation which brings a totally 
new approach to the formerly applicable Turkish 
Commercial Code numbered 6762, introducing 
brand new formulations to major legal acknowl-
edgements including the legal requirements of for-
mation of joint-stock companies and limited com-
panies as well as setting for noteworthy regulations 
in detail with respect to mergers and acquisitions, 
de-mergers and changes that companies undergo 
in their legal forms.  The newly introduced pro-
visions of Turkish Commercial code in respect 
hereof include the fundamentals of mergers and 
acquisitions, de-mergers and conversions of legal 
forms, the principles of process auditing while 
providing the rights, entitlements and obligations 
of the shareholders under such circumstances.   

Under Turkish Commercial Code merger and ac-
quisition transactions are structured as ipso iure 
acquisitions of all of shares of the transferee by the 
shareholders of transferor in exchange of ipso iure 
acquisition of the assets and liabilities of transferor 
upon a certain parameter by the transferee.   Sub-
sequent to this transaction, transferee acquires the 
assets and liabilities of the transferor as a whole, in 
return of which the transferor ceases to exist and 
de-registered from the trade records.   

De-mergers, in principle are considered under 
Turkish Commercial Code as the transfer of a 
portion or all of the assets of an equity company 
or a cooperative to another equity company or a 
cooperative through full subrogation and with-
out going under liquidation so that in return the 
shareholders of the de-merged company acquire 
shareholder positions in the transferee companies.

Furthermore, again as per the provisions of Turk-
ish Commercial Code enterprises can also convert 
into other legal forms by preserving the legal and 
economic integrity of the enterprise without going 
into liquidation.

Protection mechanisms anticipated in Turkish 
Commercial Code in favour of the shareholder 
of the transferor in mergers and acquisitions, de-
mergers and form conversions ground on an es-
sential principle which aims to preserve the as-
sociate status of that shareholder also within the 
shareholder structure of the transferee or within 
the converted enterprise, since mergers and acqui-
sitions, de-mergers and form conversions can most 
of the time be used as a means of jeopardising the 
associate status, rights and benefits entitled to that 
shareholder.   Therefore, regulations of recently en-
acted Turkish Commercial Code and accordingly 
introduced types of actions outlined below target 
for the prevention of such unfair attempts. 

D Action for the Protection of Shareholder Inter-
ests & Rights

In case the shareholder interests and rights of the 
shareholder were not protected properly subse-
quent to the transacted merger and acquisition, 
de-merger or form conversion and were derogated 
instead, then each shareholder may apply to the 
competent commercial court within two months 
following the publication of the resolution on the 
related merger and acquisition, de-merger or form 
conversion in Turkish Trade Registry Gazette with 
a request of an equitable offset payment.    

Action for Cancellation of Merger & Acquisi-
tion, De-Merger & Form Conversion

Non-compliance with the particular provisions of 
Turkish Commercial Code regulating mergers and 
acquisitions, de-mergers and form conversions 
by enterprises participated to the referred trans-
actions would result in filing of cancellation law-
suits within two months following the publication 
of the resolution on the transactions in Turkish 
Trade Registry Gazette by those shareholders who 
have used dissentive votes and registered such in 
the minutes of the General Assembly

Action for Damages

Any person (company executives, company per-
sonnel, consultants etc.) participated in mergers 
and acquisitions, de-mergers, form conversions 
shall be liable to the companies and to their share-
holders and creditors for damages that they cause 
upon their faulty actions, thus in addition to the 
granted actions for protection of shareholder in-
terests and for cancellation of the transactions, 
Turkish Commercial Code also provides for the 
benefit of the shareholders right to claim compen-
sation from the liable parties. 

The right to request compensation is restricted 
with a time statute, however and the prejudiced 
party has to raise this claim within two years after 
becoming aware of the occurred damage and of

the liable party but in any case the compensation 
will be challengeable within five years following the 
occurrence of the actions giving rise to such claim.

Last, but not least we should conclude in summary 
that newly enacted Turkish Commercial Code an-
ticipates a new and remarkably positive approach 
to the Turkish commercial law by comprising gen-
eral regulating provisions with respect to mergers 
and acquisitions, de-mergers and form conversion 
of corporations while concurrently providing in-
novative protective measures for the benefit of the 
shareholders whose rights are being impaired from 
those transactions.   
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several articles on intellectual property rights.   As 
a litigation lawyer, she represents clients at arbitra-
tion tribunals and the courts of Turkey.   Emine Basci 
Devres can be contacted by phone on +90 212 291 59 
33 or alternatively via email at emine@devres.net

Simge Akyüz, admitted to the 
bar in 2010, is an associate 
at Devres Law Office.   She is 
active in broad range of legal 
services that Devres Law Of-
fice provides to its clients both 
as a corporate and a litigation 
lawyer.   She concurrently con-
tinues to her L.L.M studies in 
the field of international trans-
portation law at University of 
Istanbul, Faculty of Law.  Simge Akyüz can be con-
tacted by phone on +90 212 291 59 33 or 
alternatively via email at 
simge.akyuz@devres-law.com

Newly Adopted Turkish Commercial Code & Its Innovative Provisions 
on Mergers & Acquisitions, De-Mergers & Form Conversions By Emine Basci Devres & Simge Akyüz
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General -- Business Opportunity

There is growing demand from inves-
tors domiciled in the Gulf Co-operative 
Council (GCC) region for investment 

portfolios that include Shariah compliant instru-
ments relating to project and infrastructure invest-
ments.  GCC Governments are pouring billions of 
dollars into airports, roads, ports, power facilities 
and other projects which help to attract capital 
and make their economy competitive.  The pre-
ferred model is through a public/private partner-
ship (“PPP”).  Given the region’s rapidly growing 
population and economic growth, GCC countries 
cannot afford to put off investment in their infra-
structure.  Governments, banks, and other private 
stakeholders must collaborate to prioritise sector 
investment and provide or attract financing to en-
able project and infrastructure development to 
continue.  

PPPs are poised to play a key role in underpinning 
the success of the next wave of infrastructure de-
velopment expected in the GCC (Gulf Coopera-
tion Council), according to a new study by Mark-
ab Advisory which was sponsored by the Qatar 
Financial Centre Authority and the Ministry of 
Business and Trade, State of Qatar.

The GCC plans to invest some US$1.5 to $2 tril-
lion in infrastructure projects alone over the next 
ten years, with additional spending on the devel-
opment of new economic clusters in sectors such 
as tourism, science and technology, healthcare and 
education.

In Qatar, for example, there are plans to spend 
some $200 billion on infrastructure development 
to realise the National Vision 2030 development 
plan, with the FIFA World Cup 2022 expected to 
act as a catalyst to accelerate much of this.

Many potential investors seek Shariah compliant 
investments, which, among other things, require 
the fund to comply with certain tenets of Shariah 
law.  This article discusses both business oppor-
tunities and technical restrictions applicable to 
establishing and successfully marketing a Shariah 
compliant project or infrastructure fund, based 
on the thesis that prudent business objectives can 
be attained through careful structuring of Shariah 
compliant offerings.

II. Investment Restrictions

Shariah principles prohibit the following types of 
activities:

Riba-Interest

The payment or receipt of interest is considered 
usury, and therefore unjust.  Funds cannot pay a 
fixed or guaranteed return on capital. Instead of 
borrowing and lending, Islamic finance relies on 
sharing the ownership of underlying assets and all 
risk and profit/loss associated therewith.

Maisir -Gambling

Islam forbids gambling in any form. Consequen-
tially, with certain exceptions, derivatives, for-
wards, options and futures are prohibited.  

I. Equal Treatment

One of the fundamental principles of Shariah is 
that any loss by the fund be borne by the investors 
proportionally to their invested capital regard-
less of whether the investors hold different classes 
of shares in the fund.  In addition, the common 
practice of negotiating side letters with investors 
in funds needs to be reviewed from a Shariah law 
perspective to assure that necessary investor equal-
ity is preserved.

III. Structure

Shariah law imposes certain requirements which, 
along with local tax and other legal requirements, 
dictate a fund’s structure.  While the economic 
arrangements commonly found in conventional 
funds are generally adaptable to Shariah, the struc-
tural arrangements often need to be quite different.    

Shariah prohibits the issuance of preference shares, 
which limits one’s ability to use a corporation for 
the fund vehicle when establishing a hedge fund 
(since most hedge funds needs to issue different 
classes of shares in order to reflect the interests of 
management and special deals entered into with 
particular investors).  Shariah also prohibits the 
payment of interest, which means that fund manag-
ers must give additional thought to the structuring 
of carried interest and performance fees. However, 
it is possible to have a properly Shariah compli-
ant infrastructure fund structured as a mudaraba 
in which profits are not shared proportionally to 
invested capital, but rather pursuant to the agree-
ment of the parties, and fund managers may earn a 
management fee similar to a form of carried inter-
est.  A mudaraba is a kind of “limited partnership” 
arrangement whereby one partner provides capital 
to the partnership, while the other partner man-
ages the capital in consideration for a percentage 
of generated profit.  Under such structure, those 
payments are not tied to capital invested by the 
fund manager (a common method employed for 
tax purposes in the U.S. and other jurisdictions). 

Advisory Board

The Shariah advisory board for a Shariah compli-
ant fund may take different forms.  The fund may 
have its own advisor or use the advisor of its fund 
manager, general partner or sponsor.  Additionally, 
we have seen the Shariah board range from a single 
scholar to a group as large as five scholars, who col-
lectively decide matters and may vary in their views.

The Shariah board’s role varies from fund to fund 
and can range from initial issuance of a fatwa and 
simple oversight, to involvement in management 
and operations.  

However, the fundamental role of the Shariah 
board is to be an independent regulator initially to 
approve the fund’s structure and governing docu-
ments and to ensure that the fund is conducting its 
activities in a Shariah compliant manner.

The level of Shariah board protection expected by 
investors varies by market and specific investors’ 
needs, with the UAE/Dubai market being some-
what more liberal and the Saudi market being more 
conservative.  Therefore a careful due diligence and 
undertaking of investor expectations is necessary 
to avoid unnecessary costs and optimise the Board 
structure and marketability of the fund.

Income Purification

If it is determined that a percentage of a portfo-
lio project’s income is acquired from non-Shariah 
compliant sources, this revenue must be removed 
from the profits of the Shariah compliant fund and 
a percentage of the income must be donated to a 
charity, under the supervision of the Shariah board, 
through a process known as “income purification.”  

Shariah Compliant Project & Infrastructure Financing Funds: Investment 
Restrictions Are Outweighed by Funding Opportunities By Geoffrey Davis, Khalid Al-Thebity & John Vogel1
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Debt Restrictions

If an investment fund intends to use leverage as 
part of its investment strategy, it must consider 
whether Shariah compliant financing is available, 
given the nature and geographic location of the 
fund’s investments.    

Although projects generally may be acquired 
utilising existing debt up to 33%, the debt must 
typically be reduced to acceptable levels (20% of 
invested capital) within two or three years after the 
initial investment.

GCC Market Variances

Based on our long-standing experience doing busi-
ness in the GCC, with offices in Abu Dhabi, Dubai, 
Doha and Riyadh, we note there is considerable 
divergence in general market characteristics in the 
UAE, Saudi Arabia, Bahrain, Qatar and Oman and 
it is necessary to understand the target market in 
designing the appropriate terms for the fund.  Of 
course, a fund may be designed to be sold in some 
or all of these (and other) markets, depending on 
the size and scope of the offerings.  

IV. Conclusion

In many ways, Shariah project and infrastructure 
funds are similar to socially responsible funds in 
the West, with other intangible benefits.  Some of 
the restrictions imposed by Shariah law not only 
provide ethical/religious satisfaction, but also help 
to mitigate risk.  In particular, prohibitions on 
gambling and excessive leverage help to ensure the 
safety and stability of investments, and the over-
sight of a Shariah board helps to assure that proper 
governance is in place.  The extra effort and cultur-
al/religious sensitivity necessary to establish and 
operate such funds provide an opportunity not 
only to invest in infrastructure and other projects 
essential to development, but also to earn trust 
and develop long-term relationships in the GCC 
region which over time will prove rewarding and 
well worth the effort.

Patton Boggs LLP is an international law firm, 
based in Washington, D.C., with offices throughout 
the United States and in the United Arab Emirates, 
Qatar and Saudi Arabia.

Attorneys in the firm’s international finance and 
business practices, including attorneys in the firm’s 
Washington, D.C. and Middle Eastern offices, work 
closely to develop strategies to assist our clients with 
financings and other transactions that comply with 
Islamic law.  Our Islamic finance attorneys have 
served as counsel to a number of Shariah-compliant 
investment funds and capital providers for business-
es controlled by such funds on a broad range of real 
estate, infrastructure and other financings.  

Geoffrey G. Davis can be 
contacted by phone on 
+1 202 457 5214 or 
alternatively via email at 
gdavis@pattonboggs.com

John H. Vogel can be 
contacted by phone on 
+1 202 457 6460 or 
alternatively via email at 
jvogel@pattonboggs.com

Khalid Al-Thebity can be 
contacted by phone on 
+966 1 416 9990 or 
alternatively via email at 
kthebity@pattonboggs.com

1 - The authors are partners at the international law firm of Patton Boggs LLP, having its principal office in 
Washington, D.C, with offices in the United Arab Emirates, Saudi Arabia and Qatar.
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nvestors in private equity are looking beyond 
their home markets in search of returns that 
outperform fixed income investments and the 
public markets.  Foreign investing makes the 
due diligence process even more critical to 

success.  Tasks like sourcing and screening deals, 
valuation, finding local partners and advisers, ne-
gotiating and contracting become more challeng-
ing and complex.  One of the ways to address these 
challenges is to use online tools and services, either 
accessing them individually, or through highly in-
tegrated and global platforms like DealMarket.  By 
using online platforms users can save money and 
increase productivity in the pre-investment and 
post-investment processing steps, lowering the 
barriers to success.

In their quest for out-performance, private eq-
uity investors in the US and Europe are targeting 
emerging markets and BRIC countries where eco-
nomic growth is expected to be more robust.  Large 
institutional investors are doing direct investments 
and co-investing with their general partners, both 
at home and abroad.  New entrants from so-called 
emerging markets, such as Russia, are looking for 
more foreign investments in the West and beyond.  
One aspect of the globalisation trend is visible in 
Alibaba, a Chinese consumer Internet company.  
Its investors hail from as far away as California-
based Silver Lake Partners, and Russia, with DST 
Global, as well as China’s Yunfeng Fund and 
Temasek, the sovereign wealth fund of Singapore.  
These investors enabled it to de-list, gain indepen-
dence from Yahoo in the US, and raise the capital 
to complete billions of dollars in corporate finance 
transactions in the past year.

The trend is not limited to individual companies, 
it is also apparent at the institutional level.  Preqin, 
an industry research organisation, notes a steadily 
increasing allocation to private equity (PE) funds 
from limited partners based in Asia and other re-
gions of the world (non-US and non-European).  
Pension funds in Latin America are now investing 
in markets beyond their borders, while Southeast 
Asian countries and beyond are targets for inves-
tors based in the Asia Pacific region. 

At the same time limited partners (LPs) in Europe 
and the US are continuing to invest in regions slat-
ed for higher than average growth. 

Challenges For Investors
I
Globalisation of Private Equity: Trends, Challenges & Solutions 
or How Private Equity Can Benefit By Going Online By Urs Haeusler

What is not obvious about these trends is the chal-
lenges they present to the current way of doing 
business in private equity.  

Due diligence is even more important than ever, 
and yet more complex for foreign investing.  It 
needs to be done more efficiently, more quickly, 
while keeping transactions costs down and the 
strain on resources to a minimum.  This holds true 
for screening investment opportunities, deal flow, 
negotiating, contracting, and accessing the best 
market information, advisors and partners. 

The trend has several drivers; an important one is 
declining returns in the asset class due to stricter 
debt markets, slowing economic growth, not to 
mention the stock market volatility.  

Studies by EVCA show reduced internal rates of 
returns (IRRs) for the pool of European funds it 
tracks after the highs of the late nineties.  Even 
some of the earliest and most experienced institu-
tional investors in the US are affected a slowdown 
in returns, such as Princeton, Harvard, and some 
of the large California pension funds whose per-
formance is partially publicly available.

Many investors do not have the in-house resourc-
es to vet a private equity universe that spans the 
globe. 

 Even the UK’s massive pension sector, which has 
an average of USD2.4 billion in assets over 100 
separate funds, is challenged by the trend, accord-
ing to David Denison, CEO of Canada’s USD 166 
billion pension fund who was quoted in an article 
in Triago’s quarterly newsletter in September.  At a 
recent London luncheon, Denison told the gath-
ered crowd that British pension funds “lacked the 
scale necessary for an increasingly complex long-
term private investment universe”.  

 
Online Resources Provide a Solution

If funds of that size are struggling, how can small 
and mid-sized market participants with fewer re-
sources generate competitive returns?  One way to 
address constraints and adapt to the changes is to 
use online tools and services, in just the same way 
as practically every other industry has moved some 
their business process online.  Clearly, deal mak-
ing is not like procuring auto parts or cargo space, 
but a lot of the due diligence, pre-investment, and 
post-investment processing can be expedited with 
online services.  

One of the tools gaining ground is the virtual data 
room (VDR).  Last year, VDRs were reportedly 
used in almost 80 percent of all North America-
based M&A deals.  They are becoming more wide-
ly used in Europe and Asia.  
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Private equity platforms, such as DealMarket take 
it one step further, integrating resources such as 
VDRs, due diligence data resources, as well as pro-
viding a low-cost way to announce direct and indi-
rect investment opportunities, manage portfolios, 
find advisory partners and industry experts from 
around the world.  Private equity buyers, sellers and 
advisors can access PE services, which enable better 
decision-making, and certainly boost the produc-
tivity of individual investors and fund managers.  
There is money to be saved and new networks to be 
forged that online services expedite, if not revolu-
tionise.

About DealMarket

DealMarket launched in 2011 and counts today 
more than 35,000 recurring users from 154 coun-
tries and over 3,000 deals and service providers are 
promoted or listed on the platform.

DealMarket is an online platform enabling private 
equity buyers, sellers and advisors to maximise op-
portunities around the world – a one-stop shop for 
Private Equity professionals.  Designed by Private 
Equity professionals for Private Equity profession-
als, the platform is easy to use, cost effective and 
secure, providing access, choice and control across 
the investment cycle.

DealMarket’s offering includes:

• DealMarketPLACE, an unfiltered view of the 
global deal and advice marketplace, where search-
ing is free and postings are the price of a cappuccino 
a day (with no commission).
• DealMarketSTORE offers affordable access to 
industry-leading third-party information and ser-
vices on demand; and
• DealMarketOFFICE is a state-of-the-art deal flow 
management tool, helping Private Equity investors 
to capture, store, manage and share their deal flow 
more efficiently.
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Headquartered in Zurich, 
Switzerland, DealMarket 
was voted the “Best Global 
Private Equity Platform for 
2012” by Corporate News-
wire.  

For more information about 
DealMarket and today’s 
news, please visit us online at 
www.DealMarket.com, com-
ment on our blog at http://dealmarketblog.com/, 
Tweet us at @dealmarket_com, and connect with us 
on LinkedIn.

Since February 1, 2012, Urs Haeusler has been ap-
pointed as new CEO of the Swiss-based global Pri-
vate Equity Platform DealMarket.  Urs studied Busi-
ness at the University of St. Gallen and has many 
years of experience in building and leading online 
companies.  

He was previously employed as Chief Sales & Cus-
tomer Officer at amiando GmbH, Europe’s lead-
ing online event registration and ticketing platform 
based in Munich.  

Prior to his time at amiando, he was the CEO of 
Ticket Online AG Schweiz in St. Gallen and Country 
Manager Switzerland for Jamba!. one of the world’s 
leading mobile entertainment brands.

He also is the owner of Haeusler Management & 
Ventures, an internet business consulting firm, since 
2008.  Urs has a son and lives with his family in St. 
Gallen, Switzerland.

Urs Haeusler can be contacted by phone on 
+41 43 888 75 35 or alternatively via email at 
urs@dealmarket.com
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he Dominican Republic (DR), the sec-
ond largest economy in the Caribbean 
and Central America, has been attracting 
its fare share of foreign direct investment 
thanks to its pro-investment laws, politi-

cal and economic stability, developed infrastruc-
ture, and proximity to large export markets.  The 
demand-driven state policies on renewable energy 
and sound legal framework providing financial in-
centives have resulted in a recent spike of foreign 
direct investment (FDI) in the energy sector.

Investor-friendly Legal Regime

The DR has a highly competitive investment re-
gime, which it continues to improve.  According to 
the local investment promotion agency, the min-
ing, energy, financial, tourism, commerce and in-
dustry sectors together has captured US$1.9bn of 
FDI in 2010, US$2.37bn in 2011, and US$2.39bn 
in the first half of 2012.  European Intelligence Unit 
projects the FDI inflows to amount to 2.7 percent 
of GDP annually in 2012-16.   

The country is a party to 15 bilateral investment 
treaties with standard investor protections, WTO, 
DR-CAFTA, CARIFORUM and the Economic 
Partnership Agreement with the EU, as well as a 
double taxation treaty with Canada and one with 
Spain pending ratification.  Law 16-95 (1995) on 
foreign investment guarantees to any investor na-
tional treatment and free repatriation of capital, 
net dividends, royalties and fees, without any prior 
authorisations.  The law qualifies as investment all 
types of capital contributions (in cash, in kind, or 
in intellectual property and know-how), acquisi-
tion of real estate and financial assets.

Setting up a Project Company

The investor in the energy sector can start a com-
pany, choosing from a variety of corporate forms 
and business combinations provided under Law 
479-08 on companies.

The law contains contemporary corporate gover-
nance rules, but does not require excessive finan-
cial disclosure, incorporation of a Dominican sub-
sidiary or joint venture, or a bond to do business 
in the DR.  By establishing a local branch, the in-
vestor can distribute any profits to the parent com-
pany abroad tax-free, although a Dominican sub-
sidiary limits the parent company’s liability and 
allows crediting any taxes on dividends against its 
income tax.

Renewable Energy Resources

The DR has extremely favourable conditions for 
production of solar, wind, wave and biomass gen-
erated energy.   According to Worldwatch Insti-
tute data, the country has strong solar potential 
throughout (including its largest cities Santo Do-
mingo and Santiago), comparable with the poten-
tial of the U.S.  Southwest and superior to other 
well-positioned areas, such as the Mediterranean 
coast.  For wind resources, Worldwatch Institute 
identified 78 sites with a capacity factor of over 
30 percent, with superior resources located in 
the southwest and northwest.  Any wind and so-
lar variability can be mitigated by the high rate 
of backup power systems (mostly diesel-powered 
generators) already available in the residential and 
vast tourism sectors.   

T Thus, the ever increasingly demand, coupled with 
the generous government’s incentives and ex-
tremely favourable natural conditions, truly create 
a window of opportunity for investors, resulting in 
a five-fold increase of renewable energy projects 
since 2007.  Although, according to the National 
Commission of Energy (“CNE”), the majority of 
the project applications, which, have been submit-
ted by small-scale self-generators, two of the four 
existing utility-scale wind park projects has been 
already brought into operation and at least two so-
lar park projects are underway.   

Energy Sector Regulation and Incentives

The energy sector is regulated by the general Law 
No.  125-01 (2001) on electricity and special Law 
No.  57-07 (2007) on renewable energy.  The State, 
through Decree 143-11, in light of the deficit of 
low cost energy, has made generation of energy a 
national priority.   

Law 125-01 on electricity provides the comprehen-
sive legal framework covering generation, trans-
mission, distribution and commercialisation of 
electricity, as well as defines the functions of all the 
following governmental agencies: National Com-
mission of Energy (“CNE”); Superintendence of 
Electricity (“SIE”); Coordinating Agency (“OC”); 
Dominican Corporation of State Electric Compa-
nies (“CDEEE”); and Dominican Electric Trans-
mission Company (“ETED”).  It applies to all com-
panies, whether of national and/or foreign capital, 
private and/or public, and is designed to promote 
private participation and competition at all levels.  
The companies that generate, transport or dis-
tribute electricity to third parties (i.e. electricity 
generators, self-generators and co-generators of 
electricity, which sell their surpluses through the 
system, as well as the owners of distribution lines 
and electric distribution sub-stations) can directly 
trade their electricity and their distribution capac-
ities.

To operate in the electricity sector, a project is re-
quired to obtain a concession.  A provisional con-
cession, requested from and granted by SIE, gives 
the right to access either private land for an indefi-
nite period of time or state or municipal land for up 
to 18 months to carry out feasibility studies.  A defi-
nite concession is requested from SIE and granted 
by the Executive Branch on recommendation of 
CNE, together with any easements, for a term of 
up to 40 years, with a right to renew for another 
20 years.  If SIE receives several applications for the 
same definitive concession, it will conduct a public 
bidding.  

In remote areas without facilities for interconnec-
tion to the national grid, a generating company can 
obtain a special concession to install the intercon-
nection line and get reimbursed by ETED for costs, 
usually through credits against its transmission toll 
payments to ETED.  

The government has been restructuring the ailing 
energy sector since 1999.  In 2001, after adoption of 
the general Law No.  125-01 on electricity, the coun-
try experienced an influx of private investment in 
the generation and distribution areas of the sector.  
While the private generators, who supply non-re-
newable energy to distribution companies through 
the only state-owned transmission company, still 
operate under generous profit margins, the private 
distributors have not been profitable since entering 
the market due to the high oil prices, lack of effi-
ciency in many of the generation facilities resulting 
in one of the highest tariffs in Latin America, and, 
consequently, widespread non-payments and state 
subsidies to alleviate the impact on the population.  

In 2007 the country shifted its focus to renewable 
energy by introducing the special Law 57-07 on re-
newable energy.  Together with Decree 202-08, it 
sets an ambitious goal of achieving the share of re-
newable energy of 25 percent by 2025 and opens the 
door for investors through tax incentives, attractive 
feed-in tariff, preferential regime and state guaran-
ties. 

Investing In Renewable Energy In The 
Dominican Republic By Katherine Rosa & Yulia Felender



In addition, the new Dominican Constitution 
(2010), in Article 67, reflects the importance of 
clean, renewable alternative energy, which the 
State is required to promote, both in public and 
private sectors, to preserve the environment.  
 
Law 57-07 grants renewable energy projects a wide 
range of financial incentives and preferential re-
gimes.  It applies to wind parks with up to 50MW 
capacity, small and micro hydroelectric stations 
with up to 5MW capacity, electric and solar (pho-
tovoltaic) parks of any capacity, biomass produc-
tion farms, bio-fuel based electric plants with up 
to 80MW capacity per unit, oceanic wave-based 
installations of any capacity, and thermo-solar in-
stallations of any capacity.  A project’s capacity can 
be increased or doubled, when at least fifty percent 
(50%) of the original capacity is installed and fifty 
percent (50%) of financing and purchase is com-
pleted.  

The law provides the following tax incentives to 
the eligible projects: 

a) full exemption from import tax on equipment, 
machinery and accessories required for renew-
able energy production, as well as transformation, 
transmission, and interconnection to the grid;

b) full exemption from tax on transfer of indus-
trialised goods and services (i.e. value added tax) 
(“ITBIS”), regularly a 16 percent rate on value of 
all such equipment;

c) full exemption from income tax of electricity 
generators and equipment installers for 10 years, 
up to 2020 (installers are eligible if a minimum of 
35 percent of the value from installation is pro-
duced in the DR);

d) Reduced fixed 5 percent (from the regular 10 
percent) tax on interest payments to financial in-
stitutions abroad;

e) Up to 75 percent credit of the equipment invest-
ment cost deducted within three years from the 
income tax of self-generators.

In contrast to the traditional energy generators, 
the renewable energy generators are guaranteed 
the right to connect to the transmission and distri-
bution network on equal terms within their gen-
erating groups, the right to feed into the national 
grid all of its produced energy or its surplus, and 
the right to be paid at the wholesale electricity 
price plus a premium payment (Feed-in Tariff) for 
the dispatched energy, a rate on the higher end of 
international benchmarks.   

According to the regulation, CDEE has to sign 
power purchase agreements with renewable en-
ergy generators.  Thus, due to the lower cost of re-
newable energy, the State commits to give priority 
to its dispatch and, consequently, associated pay-
ments.  The renewable energy generators also have 
the right to sell energy on the spot market.  While 
the law does not impose any minimum supply re-
quirements, it provides a possibility for CNE to set 
minimum quotas for the energy market that must 
be reserved for suppliers of renewable energy.  

Financing Renewable Energy Projects 

The Dominican authorities have a firm under-
standing of the financial side of energy projects and 
have been consistently demonstrating support and 
flexibility when negotiating with financial lenders.  
Absence of requirements to obtain authorisation 
or registration of loans, except in certain special 
circumstances, greatly facilitates project financing.  
Although any interest payments abroad are subject 
to the reduced 5 percent tax for the renewable en-
ergy sector, its impact can be further eliminated by 
including the “gross-up” clause in the loan agree-
ment requiring the borrower to cover such costs. 

Private lending is bolstered by presence on the 
market of international institutional lenders, such 
as IDB, IBRD, IFC, and French Development 
Agency, which include renewable energy into their 
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strategic objectives and help to ensure internation-
al standards of compliance.  In addition to the sov-
ereign guarantees, the projects can obtain political 
risk insurance from MIGA or IDB.

Although the country has no bankruptcy law, real 
estate mortgages, share pledges, liens on movable 
property and assignment of rights can sufficiently 
secure the loans, provided that such collateral is 
properly identified and promptly recorded.  Any 
outstanding taxes become due upon a property 
transfer or conveyance.  Instead of the “power of 
sale” rights, the law provides for a judicial fore-
closure because of certain non-waivable statutory 
provisions on notice, procedure, and time to cure 
deficiencies.   The parties can choose laws of any 
jurisdiction in their contracts, while local guaran-
tees remain subject to local law.

Dispute Resolution

The DR has a favourable environment for resolu-
tion of both local and international disputes, with 
its updated arbitration law (2008) and the arbitra-
tion centres at the local chambers of commerce 
and production in Santo Domingo and Santiago.  
The State routinely waives its sovereign immunity 
and submits to disputes with foreign investors at 
such arbitral institutions as ICC.  Article 220 of 
the Dominican Constitution recognises the right 
of the State to submit to arbitration or a treaty 
dispute mechanism. The local courts are mostly 
pro-arbitration and provide assistance with the ap-
pointment of arbitrators and obtaining evidence 
and interim measures.  The foreign arbitral awards 
are recognised and enforced in an efficient manner, 
since the DR is a member of the New York Con-
vention (1958), while foreign courts judgments 
take more time to enforce.  

Jiménez Cruz Peña is one of the leading full practice 
firms in the Dominican Republic.  Its clients include 
Fortune 500 companies, international organisa-
tions, foreign and domestic financial institutions, 
private investment funds, individual investors, and 
governmental entities, among others.

The firm’s internationally trained legal team has ex-
tensive experience in energy, financial, telecommu-
nications, aviation, and tourism sectors.  Jiménez 
Cruz Peña has achieved a status of go-to counsel in 
project finance, mergers and acquisitions, tax, labor, 
and government relations.  A pioneer of the interna-
tional arbitration practice in the Dominican Repub-
lic, it regularly acts in cases before leading arbitra-
tion institutions.  For more information, please visit 
www.jcpdr.com.

Katherine Rosa is a part-
ner at Jiménez Cruz Peña, 
focusing her practice on 
project finance, government 
relations, and corporate 
areas.  Prior to joining the 
firm, she worked as Assis-
tant Vice-President at one 
of the major private banks 
in the Dominican Republic.  
Ms. Rosa has over 16 years 
of legal experience in bank-
ing and energy sectors, representing both lenders 
and investors.  

Ms. Rosa can be contacted by phone on 
+1 809 955 2727 and 809 548 2706 or alternatively 
via email at krosa@jcpdr.com.  

Yulia Felender is an associ-
ate at Jiménez Cruz Peña, 
specialising in project fi-
nance, international trans-
actions, and international 
dispute resolution.  Admit-
ted to practice in New York 
and Washington (inactive), 
she holds a JD from Seattle 
University School of Law 
and LLM in International 
Business Law from Ameri-
can University Washington College of Law.  

Ms. Felender can be contacted by phone on +1 809 
955 2727 and 809 548 2745 or alternatively via 
email at yfelender@jcpdr.com.
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he African Growth Story

Ernst & Young’s Africa Attractiveness 
Survey provides evidence of the growing 
interest in the African continent as an 

investment destination and place to do business.  
Africa has many elements of a compelling invest-
ment proposition – natural resources, rapid eco-
nomic and population growth, maturing political 
systems, and a rapidly improving environment in 
which to do business.

In a global context in which emerging markets are 
dominating capital flows and investor attention, 
a diverse group of African economies, including 
the likes of Nigeria, Ghana, Angola, Ethiopia, Tan-
zania, Mozambique, and Zambia, are among the 
fastest growing in the world, with growth of 7%+ 
over a sustained period.

At the same time, many of the companies that have 
pursued a longer term Africa growth strategy are 
generating excellent returns from their invest-
ments.  In fact, empirical analysis reveals that ROI 
from investments in Africa have consistently been 
among the highest (if not the highest) in the world 
since the 1990s.

For companies seeking to grow and investors 
seeking higher returns, the African growth story 
should therefore stand out.  While most developed 
economies continue to struggle, Africa clearly of-
fers an exciting opportunity for investment and 
growth, and an alternative to the ultra-competitive 
Asian and other rapid growth markets.

It is little surprise therefore that investor interest 
in Africa has been on the increase.  Our Africa 
Attractiveness research shows that foreign direct 
investment (FDI) projects in Africa have grown 
at a compound rate of almost 20% between 2007 
and 2011.  The trend continued last year with the 
number of projects up close to the peak of 2008, 
and a year-on-year growth rate of 27%.  Equally 
importantly, Africa’s global share of FDI increased 
substantially, up to 5.5% of all new FDI projects 
globally from 4.5% in 2010.

For us, this certainly reflects both resilience and 
the growing attractiveness of Africa as an invest-
ment destination.T

Africa’s Growing Attractiveness For FDI
By Michael Lalor

The Changing Character Of FDI Into Africa

It is important to note that, although we measure FDI by both capital amounts 
invested and number of projects, we tend to emphasise numbers of projects.  This 
is because such a large proportion of capital flowing into Africa still goes into the 
capital intensive resource sectors (primarily Oil & Gas); this is not necessarily the 
best quality investment in terms of sustainable growth and job creation, and tends 
to distort the overall picture of FDI flows.

Clearly, natural resources will remain a key focus for FDI.  Africa will continue to 
become an increasingly important producer of Oil & gas, not only the well estab-
lished producers in North and West Africa (including Ghana now), but also East 
Africa, all the way from the gas fields in Mozambique up to the rift basins in Kenya 
and Ethiopia.  Similarly the mining sector will also remain very important.

There is no doubt, however, that the ongoing growth of a ‘consumer class’ in Africa, 
with increasing access to communication and information technology, is attracting 
ever increasing attention from consumer-orientated companies.  As a result, the 
composition of FDI is rapidly diversifying, with financial services, for example ac-
counting for the highest proportion of FDI projects into Africa, and FDI into other 
sectors, such as consumer products, retail, telecommunications, and automotive, 
growing substantially.

In our Africa Attractiveness research this year, we have dug a bit deeper into the 
activities and sectors into which FDI has been going over the period from 2003-
2011, and made some interesting initial observations in terms of the increasing 
diversification of investments:

1. Over 50% of the projects that have been invested into in Africa over that period 
have been in service-related activities (excluding manufacturing, infrastructure, 
agriculture and extraction).

2. Almost 70% of the capital invested into Africa (and nearly 40% of new FDI proj-
ects) over that period has gone into manufacturing-type and infrastructure-related 
activities (and not extractive activities, as many people may assume).

3. Manufacturing activity alone accounts for 40% of all new FDI-related jobs in 
Africa since 2003.  

4. Of the investment into manufacturing (which has constituted almost 25% of all 
FDI projects and, 30% of all FDI capital into Africa), a large proportion of the capi-
tal has gone into natural resource sectors (primarily Oil & Gas and Mining).
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Destination Markets For FDI

Depending on whether one measures FDI by 
capital investment or projects, the perspective on 
which are the attractive markets for FDI can look 
quite different.  Most analyses tend to look at capi-
tal flows, and, as a result the oil rich countries such 
as Nigeria, Angola, and the North African states 
tend to dominate the list (with South Africa, be-
cause of its relative size and development, the only 
exception to this rule).  However, if one looks at 
FDI from a project perspective, then a richer, more 
nuanced picture begins to emerge.

In terms of project numbers, South Africa is top 
for whichever period one measures over the past 
decade.  This largely reflects the diversified struc-
ture of the South African economy, which is today 
primarily services- rather than resource-based.  As 
a result a large proportion of FDI into South Africa 
is going into sectors such as IT, telecommunica-
tions, automotive, and financial services (which 
tend to be less capital intensive than resources).  
Although mining does remain an important sec-
tor in South Africa, even here, a large proportion 
of investment is going into manufacturing rather 
than pure extractive activity.



The North African countries still perform rela-
tively well when measured on a project basis (al-
though the numbers dipped in Egypt, Libya and 
Tunisia last year because of the political situation), 
with large investments into construction and real 
estate projects particularly noteworthy.  There is, 
however, a diverse group of ‘emerging’ African 
economies that are becoming increasingly attrac-
tive destination markets for FDI, including the 
likes of Ghana, Zambia and Mozambique.

However, the rising star is arguably the three larg-
est markets of the East African Community (EAC), 
namely, Kenya, Tanzania and Uganda.  We expect 
broad-based economic growth in this region over 
the next decade, with recent oil & gas discoveries 
acting as a growth accelerator.  Important too is 
the structure of EAC, which is making good prog-
ress toward the creation of a market of close to 
150 million people, a combined GDP approach-
ing US$100 billion, and an economic growth rate 
in excess of 6% over the past decade.  These key 
numbers would put the EAC in the same sort of 
category as Bangladesh and Vietnam, both listed 
among Goldman Sachs’ so-called “Next 11” (those 
countries, after the BRIC economies, with the 
highest potential of becoming the world’s largest 
economies in the 21st century).

The Prospects For FDI Into Africa

We have no doubt that the prospects for FDI into 
Africa are very positive.  The African growth story 
is a compelling one.  In the current global eco-
nomic context, it would be difficult to find an al-
ternative investment destination that offers 10-15 
years of sustained economic growth off a platform 
of ongoing political and socio-economic reform 
and progress, a diverse group of economies among 
the fastest growing in the world, and profitability 
levels and rates of return that are among the high-
est in the world.

Although a perception gap does remain among 
many investors that have not yet ventured into 
Africa – lingering concerns about factors such as 
political risk, corruption, the challenges of doing 
business – those already doing business on the 
continent understand that many African countries 
actually benchmark well against their emerging 
market peers, that the risks can be managed, and 
that the rewards on offer make it one of the most 
attractive investment destinations in the world to-
day.    

Michael Lalor is a partner 
in Ernst & Young’s Europe, 
Middle East, India and Af-
rica practice and is respon-
sible for the firm’s Africa 
Business Centre.

Michael can be contacted 
by phone on 
+27 83 611 5700 or 
alternatively via email at 
Michael.Lalor@za.ey.com
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he United Republic of Tanzania, made up 
of Mainland Tanzania and Zanzibar, is 
endowed with substantial mineral wealth 
and has a population of close to 43 million 
people.  It is one of the most promising 

emerging markets in the region, offering a unique 
combination of developed economic infrastruc-
ture, a vibrant emerging market economy and a 
clear policy of openness to foreign investment.

Regulations permit unconditional transferability 
through any authorised bank in freely convertible 
currency of net profits, repayment of foreign loans, 
royalties, foreign technology licenses, remittance 
of proceeds and payment of emoluments and oth-
er benefits to foreign employees working in Tanza-
nia.  Investment in Tanzania is guaranteed against 
nationalisation and expropriation.  Also, Tanzania 
is a member of both the International Centre for 
Settlement of Investment Disputes (ICSID) and 
the Multilateral Investment Guarantee Agency 
(MIGA).

Indeed, due partly to economic reforms initiated 
in 1986, the economy has been enjoying steady 
growth, averaging 6-7% a year since 2000, making 
it one of the top 20 fastest growing economies in 
the world and an investment destination of interest 
to many foreign investors.  The economic reforms 
initiated in 1986 produced trade liberalisation, 
the implementation of Tanzania’s first investment 
code in 1990 and paved the way for private invest-
ment in designated areas.

In 1996 the government of Tanzania reviewed the 
investment policy of 1990 and in 1997 a new in-
vestment law replaced the previous investment law 
of 1990, aiming to streamline investment
incentives and to make the Tanzania Investment 
Center (TIC) a “one-stop-centre” for investment 
facilitation and promotion.  The TIC is a special 
government agency established in 1997 under the 
Tanzania Investment Act, 1997.  Its main functions 
are to coordinate, encourage and promote the in-
vestment process in Tanzania.

Indeed, TIC, on behalf of investors, facilitates in-
vestment activities including tax registration, land 
issues, business licensing and registration, im-
migration issues and labour issues.  TIC has also 
been authorised to administer Public Private Part-
nerships (PPPs) for foreign companies under the 
Public Private Partnership Act, 2010, which estab-
lishes a framework for Build-Operate-Transfer ar-
rangements with private companies.

Although registering with the TIC is not manda-
tory, registration offers incentives for joint ven-
tures with Tanzanians and wholly owned foreign 
investment projects exceeding US$300,000.  The 
review process can take up to 10 business days and 
involves several government agencies, which, by 
law, are required to cooperate fully with TIC to fa-
cilitate foreign investment.  

Incidentally, investment projects are not presently 
being screened for anti-competition concerns and 
companies are not required to disclose proprietary 
information to secure approval.  While TIC does 
not have specific criteria for screening projects, it 
takes into account factors such as foreign exchange 
generation, import substitution, employment cre-
ation, linkages to the local economy, technology 
transfer and expansion of the production of goods 
and services.  Indeed, very few projects that sub-
mit all requisite documentation are disallowed.  

T Once approved, a project is granted a TIC certifi-
cate of incentives, allowing for full foreign own-
ership, VAT and import duty exemptions, repa-
triation of profits, dividends and capital after tax.  
Significantly, semi-autonomous Zanzibar, through 
the Zanzibar Investment Promotion Agency 
(ZIPA), also offers similar incentives to investors.

Between 1997 and 2007 TIC registered over 4,000 
investments, of which over a quarter were foreign.  
Survey findings show that during the period 2001-
2005, the stock of foreign private investments 
(FPI) in Tanzania continued to increase, growing 
at an annual average rate of nearly 14 percent to 
about USD 5,785.2 million in 2005.  The share of 
foreign direct investment (FDI) remains the larg-
est in the total stock of FPI as it contributed almost 
90 percent.  

Undoubtedly, foreign investors’ confidence in the 
Tanzanian economy is getting stronger, as evi-
denced by the fact that equity from shareholders 
remains the major source of financing of FDI.  
Among the sectors that have benefited most from 
the increased inflows are services, mining, manu-
facturing and tourism.  Inflows to the agricultural 
sector have however been hindered by poor infra-
structure.

In general, the Government of Tanzania (GoT) has 
maintained a positive disposition towards business 
and FDI.   There are no laws or regulations that 
limit or prohibit foreign investment, participa-
tion or control.  New legislation in 2010 required 
foreign-owned telecommunications firms to list 
on the Dar es Salaam Stock Exchange within three 
years and gave the Minister of Energy and Min-
erals discretion to require foreign mining compa-
nies to give the government a free carried share of 
ownership in order to receive a Mining Develop-
ment Agreement.  Otherwise, foreign investors are 
generally accorded national treatment, although 
certain laws prevent foreign companies from en-
gaging in certain activities that are reserved for 
Tanzanian citizens. 

Importantly, Tanzania has also adopted trade de-
velopment instruments including Export Process-
ing Zones (EPZs), Special Economic Zones (SEZs) 
and Export Development/Promotion and Export 
Facilitation.  EPZs were established by the Export 
Processing Zone Act, 2002 and are open to both 
domestic and foreign investors.  The EPZ policy 
places emphasis on products that utilise local ma-
terials and the Export Processing Zones Authority 
(EPZA) oversees incentive packages aimed squarely 
at increasing investment.  

    Undoubtedly, foreign investors’ 
confidence in the Tanzanian economy 

is getting stronger, as evidenced by 
the fact that equity from shareholders 
remains the major source of financing 

of FDI.    

Furthermore, SEZs have been used in Tanzania to 
promote rapid economic growth by using fiscal and 
business incentives to attract foreign investment 
and technology.  Accordingly, the Special Economic 
Zones Act 2006 designates industrial parks, export 
processing zones, free trade zones, free ports, tour-
ist parks, science and technological parks as special 
economic zones open for foreign investment.

Indeed, the GoT’s aim of promoting foreign invest-
ments in Tanzania remains to facilitate sustainable 
long-term poverty reducing economic growth, as 
well as advance a seamless integration of the Tanza-
nian economy into the global economy.  After liber-
alising the economy and pursuing various efforts to 
create an enabling environment for foreign invest-
ment, Tanzania has taken important steps towards 
instituting a clear policy of openness to foreign in-
vestment.  Even though hurdles still remain, Tan-
zania appears to have succeeded in establishing the 
necessary foundation to attract and sustain foreign 
investment.

Foreign Investment In Tanzania
By Hon. Nimrod E. Mkono M.P. & Ofotsu A. Tetteh-Kujorjie

“

“



Hon. Nimrod E. Mkono M.P. is 
a Member of Parliament and 
the founder and Managing Part-
ner of Mkono & Co. Advocates, 
Tanzania’s leading and largest 
law firm.  He has headed the 
practice since 1977 and is recog-
nised as one of the country’s top 
corporate and finance lawyers.  
He has represented the govern-
ment of Tanzania in a number 
of international commercial ar-
bitrations and has acted for clients in numerous trans-
actional matters, including mergers and acquisitions 
as well as production sharing agreements in the energy 
sector.  Hon. Mkono has also been instrumental in the 
drafting of several Tanzanian laws and regulations.  He 
regularly writes for the International Finance Review 
and is a practicing advocate in Tanzania and Zanzibar.  
Hon. Mkono holds a Legum Baccalaureus (LL.B.) from 
the University of East Africa, University College, Dar es 
Salaam, and a Master of Arts (M.A.) in Business Law 
from the Council for National Academic Awards of the 
United Kingdom.  He is also a fellow of the Institute of 
Chartered Secretaries and Administrators in London.

Ofotsu A. Tetteh-Kujorjie is 
Cross-Border Counsel at Mko-
no & Co.  He is an Ivy League-
educated lawyer, with corpo-
rate finance and private equity 
transactional experience. Ofotsu 
holds a Bachelor’s (B.S) and 
Master’s (M.Eng.) in engineer-
ing from Cornell University, 
a Juris Doctor (J.D.) from the 
University of Pennsylvania Law 
School, a Certificate in Business 
& Public Policy, from the Wharton School of the Univer-
sity of Pennsylvania and a Legum Magister (LL.M.) in 
Taxation from the Georgetown University Law Center.  
Ofotsu’s career interests span the universe of cross-border 
transactions.  In his current position at Mkono, he fo-
cuses on special projects, as well as on a broad range of 
energy, banking, taxation, mining and corporate advi-
sory matters.

Hon. Nimrod E. Mkono M.P. & Ofotsu A. Tetteh-Kujor-
jie can be contacted by phone on 
+255 22 211 8789/90/91 or alternatively via email at 
info@mkono.com
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ontinued uncertainty in Europe and the 
US is leading more international compa-
nies to expand activities in China, both 
in terms of sourcing, and – increasingly – 
by selling directly on the Chinese market.  

The key question to this new boost of investment 
is how to optimally structure an investment into 
China, which we hereby divide in two main compo-
nents: Choosing the optimal legal structure to invest 
in China, and (in the second part of this article) es-
tablishing a corporate governance system to allow 
the investor to control the business.  

Representative Office, Consultancy WFOE or 
Trading WFOE?
Balancing investment and costs when establishing a 
presence in China 

Several structures are available to an international 
business that invests in China.  For those business-
es that want to partner with a local company, there 
is the Chinese-Foreign Joint Venture (JV).   The 
JV allows an investor to share risks, and take ad-
vantage of the local partner’s local resources.  It is 
also the only vehicle allowed in certain restricted 
industries such as car manufacturing and recruit-
ment.  However, the track-record of JV’s in China 
is mediocre at best.  As a result, most companies 
prefer to choose a structure that allows them to 
fully control operations:

(A) The Representative Office (RO);
(B) The Wholly Foreign-Owned Enterprise in 
consultancy services (Consultancy WFOE); or
(C) The Wholly Foreign-Owned Enterprise in 
trading (Trading WFOE).  

A. Representative Office (RO)

This vehicle is meant for companies that only make 
a limited (capital) commitment, with a need for 
people on the ground to conduct market research, 
quality control activities and liaison with (new) 
suppliers.  The RO’s main disadvantage is that it 
cannot directly engage in business activities – it is 
not permitted to invoice (in China or abroad) for 

goods or services.  Moreover recent regulations 
have expanded the already complex procedures, 
and made the RO much more expensive from a tax 
perspective.  As a result, few RO’s are being estab-
lished these days, and many investors with existing 
RO’s have turned to the Consultancy WFOE or the 
Trading WFOE as an alternative structure.

As opposed to the RO, the WFOE is a full-owned, 
independent legal entity or limited company 
owned entirely by its foreign investor.  This struc-
ture is straightforward to establish, convenient to 
operate and relatively easy to control – as long as 
the right systems of checks and balances are in 
place.  The key issue when establishing a WFOE is 
to determine what kind of business activities it will 
engage in.  This determines what type of WFOE 
should be established.

B. A Consultancy WFOE 

To replace the RO function, it may be sufficient to 
establish a Consultancy WFOE since this compa-
ny can provide the same activities as the RO, such 
as marketing, liaison and QC functions to head-
quarters or to third parties in China and abroad, 
with much less restrictions than the RO and sub-
ject to more flexible fiscal policies.  In addition, 
the WFOE can retain employees directly, which 
has advantages in terms of lower service fees, bet-
ter protection against claims and control of IP and 
confidential information.  

C Meanwhile, the sale and purchase of goods re-
mains directly between the investor and the Chi-
nese suppliers, customers or distributors in China 
- so there is no impact on the existing trade flows.  
The WFOE Consultancy merely provides added-
value services to the investor, and can invoice 
these services on a cost-plus basis.  This has sub-
stantial tax benefits compared to the RO.  While 
this structure requires a small investment, it can 
lead to costs savings especially when the business 
is growing.   

C. Trading WFOE 

To have a better grip on the market, foreign com-
panies that source from or sell to China can con-
sider going one step further: establishing a local 
trading company.  A Trading WFOE can import 
and export, purchase and sell domestically.  It al-
lows for a more direct relationship with domestic 
suppliers and customers (including foreign cus-
tomers), the possibility of warehousing in China, 
and the opportunity to buy Chinese goods and 
sell them directly to Chinese customers (and is-
sue a local invoice fapiao) without exporting these 
goods first, thereby avoiding transportation costs 
and customs duties.

The Trading WFOE is more complicated to es-
tablish than the Consultancy WFOE, and gener-
ally requires a slightly larger investment.  Thus 
investors that want to start slow to support their 
existing sales or sourcing activities often choose 
to establish a Consultancy WFOE first.  Once the 
business is big enough and local invoicing is re-
quired, they can then expand the business scope to 
include trading as well.

(1) Establishing a Corporate Governance 
System: The Legal Representative
Balancing Smooth Operations with Shareholder 
Control

To have sufficient control over the business in Chi-
na, international companies must understand the 

Chinese system of corporate governance, appoint 
the right people in relevant positions, and ensure 
that documentation is in place to counter or re-
spond to any abuse.  One of the key figures in this 
system is the legal representative, and its appoint-
ment and the practical steps to restrict its authority, 
is an important challenge.

Every Chinese limited company - whether Chinese-
invested, solely invested by one or more foreign 
shareholders (i.e. WFOE) or jointly invested by for-
eign and Chinese shareholders (the Chinese-foreign 
joint venture), has a Board of Directors or one Ex-
ecutive Director, who represents the investors in the 
most important decisions.  However to represent 
the company to third parties such as government 
departments, business partners and employees, the 
investor(s) or the Board of Directors must appoint 
one person as the legal representative.

Chinese law sets some conditions to the appoint-
ment of the legal representative, including:
• this person must be a natural person;
• only one person can take this position (i.e. it can-
not be shared);
• this person must also be either the company’s gen-
eral manager, the chairman of its Board of Direc-
tors, or its Executive Director.

There are no rules on the nationality of this person, 
nor does the law establish whether this person is ac-
tively involved in the business, resides or visits Chi-
na on a regular basis.  Thus investors should avoid 
being led by a local manager who says that only he 
can be the legal representative.

Key Considerations on Appointment

Many investors grapple with the choice of appoint-
ing as legal representative the manager in charge of 
the Chinese business, or choosing someone from 
headquarters.  Some investors prefer to completely 
empower their local (general) manager, however 
this results in considerable risks.  When leaving the 
local manager with legal as well as physical control, 

Structuring Investments in China
By Maarten Roos, Tony Lu & Robin Tabbers



it is extremely difficult for the shareholders to 
forcefully remove him from his position.  

The safer approach is to appoint someone from 
headquarters as the legal representative, thereby 
separating legal and physical powers.  Legal au-
thority can be delegated (in writing) to the local 
manager in China through the signing of an au-
thorisation document.  

Meanwhile, physical control is either fully or par-
tially delegated to the local manager by effectively 
using China’s system of company stamps.  In Chi-
nese practice, the Company Stamp (which is regis-
tered with local police) is even more effective than 
the legal representative’s signature in representing 
the company, and so physical control over com-
mercial decisions lies with the party that controls 
this Company Stamp.  

Usually it is either controlled directly by the local 
manager (giving him the power to represent the 
company in practice), or by a Chinese proxy of 
the legal representative (e.g. a local law firm or ac-
counting firm) for use at the manager’s detailed re-
quest and subject to confirmation from the share-
holder or legal representative.  

A similar system can be established if investors 
prefer a strong system of financial supervision 
and/or control.  

Usually the financial stamp and the legal represen-
tative stamp together give access to the company’s 
bank account - either one can be kept by a proxy to 
avoid abuse.  Internet banking is also widely avail-
able in China, and can be controlled directly by the 
investor or through the proxy as well.

Mr. Maarten Roos is the 
founder and Managing Di-
rector of R&P China Lawyers.  
He advises and represents Eu-
ropean and American com-
panies with business interests 
in China, focusing on foreign 
investment projects, commer-
cial transactions, intellectual 
property rights protection and 
dispute resolution.  Maarten 
has worked in the industry for over a decade and 
since 2008 has each year been voted among Asial-
aw’s Leading Lawyers in China for general corporate 
and dispute resolution (and corporate governance 
in 2012).  He also authored one of the most popular 
books on Chinese law, “Chinese Commercial Law: A 
Practical Guide” (Kluwer Law, 2010).

Maarten Roos can be contacted by phone on 
+86 21 6173 8270 or alternatively via email at 
roos@rplawyers.com 
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he Renewable Energy Act of Japan 
(“REA”), which is Japan’s feed-in tariff 
law, was enacted in August 2011 and be-
came effective and in force as of July 1, 
2012.  The energy policy of the Japanese 

government drastically changed after, and as a re-
sult of, the tragic earthquake and “tsunami” that 
hit the northeastern region of Japan on March 11, 
2011 (the “2011 Earthquake”) and revealed the 
vulnerability of nuclear power generation plants 
operated in Japan to natural disasters like the 2011 
Earthquake.  The basic framework of the REA had 
been under discussion for a few years before the 
2011 Earthquake.  However, the legislative process 
to enact the REA was significantly accelerated in 
the aftermath of the 2011 Earthquake and, more 
importantly, the economics of the renewable pow-
er generation business under the REA were settled 
(at least for the time being) very much in favor 
of the operators of renewable power generation 
plants.  The “feed in tariff ” system under the REA 
looks to have the potential to present attractive 
business opportunities for foreign investors.  The 
following discussion outlines some of the salient 
features of the REA for consideration by foreign 
investors.

Qualified Businesses

A business, which proposes to generate electricity 
from a plant that uses a “renewable energy source” 
(an “REA Business”), may be qualified to receive 
the benefits under the REA, if it receives a certifi-
cation of compliance with the technical standards 
prescribed by the Ministry of Economy and In-
ternational Trade (“METI”).  “Renewable energy 
source” is presently defined in the REA to include 
solar power, wind power, hydropower, geothermal 
power and biomass power.  It should be noted that 
not only start-ups, but also existing businesses, 
may apply for certification and can become quali-
fied to receive the benefits under the REA.

Purchase Price & Supply Term

Under the REA, METI is required to set and pub-
licly announce each fiscal year (i.e., a period be-
ginning on April 1 and ending on March 31 of the 
following year) (i) the purchase price and (ii) the 
length of the supply term applicable to an electric-
ity supply transaction conducted under an elec-
tricity supply contract executed based on a writ-
ten request for execution of such contract (more 
precisely, such a contract would be a “connection” 
contract, as opposed to an electricity supply con-
tract; but, in practice, an electricity supply contract 
often includes a provision that covers the “connec-
tion” of an operator’s plant to the network of the 
local electric power company) by a qualified REA 
Business operator made during the relevant fiscal 
year between such qualified REA Business opera-
tor and a local electric power company (e.g., Tokyo 
Electric Power Company, Kansai Electric Power 
Company), which owns and operates an electric 
power distribution network.  

METI is ex-
pected to set the 
purchase price 
and the sup-
ply term each 
fiscal year for 
new contracts 
that will be ex-
ecuted based 
on requests made during that fiscal year in light 
of the then-current economic conditions in Ja-
pan, and in the absence of extraordinary events, 
neither the purchase price nor the supply term 
once set and applied to an executed contract will 
be revised.  For new contracts executed or to be 
executed based on requests made during this fis-
cal year (i.e., from July 1, 2012 through March 31, 
2013), the purchase price and supply term set and 
announced by METI applicable to solar power and 
wind power businesses, which attract the most 
public attention, are JPY 42 per kWh and 20 years 
and JPY 23.1 per kWh and 20 years, respectively, 
except in the case of very small scale operations.

T Obligations Of Local Electric Power Companies

Local electric power companies are required to (i) 
enter into electricity supply contracts, upon re-
quest, with qualified REA Business operators, at 
the then-current purchase price and supply term 
announced by METI, and (ii) connect their net-
works to plants of such qualified REA Business op-
erators, except where there is a justifiable reason 
for not doing so.  The REA provides rather abstract 
definitions of what would be justifiable reasons for 
a local electric power company to not comply with 
the above statutory obligations; thus, in practice, 
the issue of what would constitute a justifiable rea-
son is still unsettled.  Furthermore, it should be 
noted that even if an electricity supply contract is 
executed, a qualified REA Business operator will 
not be liable for its failure to supply electricity un-
der the REA.  Before the REA was enacted and 
during the period when there was no obligation on 
local electric power companies to purchase elec-
tricity generated by “renewable energy sources”, 
REA Business operators did not have much bar-
gaining power, but it appears that the enactment of 
the REA has reversed the equation.  With the hope 
of helping to smooth negotiations on the contract 
terms between local electric power companies and 
qualified REA Business operators, METI has pre-
pared a sample contract form and it is now pub-
licly available on the METI’s website.

Surcharges

The purchase price set by METI for electricity pur-
chased by local electric power companies from 
qualified REA Business operators is currently set 
high so as to ensure that there will be sufficient 
incentives for new REA Businesses to enter the 
market (in addition, both the national and local 
governments in Japan offer various other subsi-
dies for such businesses).  The REA allows local 
electric power companies to recoup the extra costs 
incurred by them as a result of the mandatory pur-
chase of electricity from qualified REA Business 
operators by adding certain surcharges as provided 
under the REA to the price of electricity charged 
to their customers.

Foreign Exchange & Foreign Trade Act of Japan 
(“FEFTA”) Filing

Although technically unrelated to our discussion 
of the REA, a foreign investor interested in invest-
ing in an REA Business in Japan should be aware 
that under the FEFTA, it must file a notice with the 
proper governmental authority in Japan prior to 
making any investment in such an REA Business 
(which notice must describe the gist of the contem-
plated business plan).  There is a 30-day waiting pe-
riod under the FEFTA to allow the relevant govern-
mental authorities (including METI) to review the 
proposed investment, although in practice this pe-
riod is often shortened to a period of two weeks (or 
less) if there are no substantive issues.  In general, 
we tend to believe that in the majority of cases, this 
prior notice filing requirement under the FEFTA 
will not be a substantial hindrance to investment in 
an REA Business by a foreign investor, because the 
Japanese government is now keen to assist in the 
rapid growth of this business sector.  However, this 
filing requirement should be recognised and duly 
considered for planning purposes.

As noted at the outset, the 
introduction of the “feed-in tariff” 
system in Japan looks to have the 

potential to offer attractive 
investment opportunities for foreign 

investors in REA Businesses in 
Japan.  

As noted at the outset, the introduction of the “feed-
in tariff ” system in Japan looks to have the potential 
to offer attractive investment opportunities for for-
eign investors in REA Businesses in Japan.  If you 
are interested in such investment opportunities and 
need legal advice, we stand ready to assist you with 
any of your legal needs.

Kick Off Of The Feed-In Tariff System In Japan
By Ryuji Sakai & Makoto Shinto
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