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Introduction
t is now five years since the outbreak of the 
global financial crisis and global growth has 
decelerated while unemployment has started 
to increase again, leaving an accumulated to-
tal of some 197 million people without a job 

in 2012.  Moreover, some 39 million people have 
dropped out of the labour market as job prospects 
proved unattainable, opening a 67 million global 
jobs gap since 2007.

Despite a moderate pick-up in output growth 
expected for 2013–14, every indication thus far 
suggests that things are going to get considerably 
worse before they get any better.  While unem-
ployment increased by a further 4 million over the 
course of 2012, a quarter of the increase in global 
unemployment is attributed to advanced econo-
mies.  Going into the second quarter, unemploy-
ment rate in the Eurozone has surged to a record 
high while inflation has fallen to a three-year low.  

Lower economic activity and job growth even in 
countries that had initially escaped the second 
wave of the crisis constitutes a spillover effect of 
the weak growth in advanced economies in 2012, 
in particular recession conditions in Europe.  So 
far, the main transmission mechanism of global 
spillovers has been through international trade, 
but regions such as Latin America and the Carib-
bean have also suffered from increased volatility of 
international capital flows that have forced them 
to quickly adjust their macroeconomic policy in 
order to dampen the effects on exchange rates, 
thereby weakening their domestic economies.  

The remaining three million increase in unem-
ployment figures have been noted in other re-
gions, with marked effects in East Asia, South Asia 
and Sub-Saharan Africa.  Growth decelerated by 
1.4 percentage points in East Asia, largely due to a 
notable slowdown in China, where growth slowed 
to 7.8 per cent – the slowest rate since 1999.  In 
South Asia, growth has slowed at an alarming rate 
in India to 4.9 per cent, the lowest rate of growth 
in the country for over a decade.

Youth unemployment is another area causing in-

creasing concern and its scarring effects are par-
ticularly prevalent in three regions: Developed 
Economies and European Union, the Middle East 
and North Africa.  

In these regions youth unemployment rates have 
continued to soar since 2008.  Youth unemploy-
ment increased by as much as 24.9 per cent in the 
Developed Economies and European Union be-
tween 2008 and 2012, and the youth unemploy-
ment rate was at a decades-long high of 18.1 per 
cent in 2012.  On current projections, the youth 
unemployment rate in the Developed Economies 
and European Union will not drop below 17 per 
cent before 2016.  

The International Labour Organization labelled 
the current era as “The Generation at Risk” in 
their Global Employment Trends for Youth 2013 
report, and it is quite evident that these issues are 
not confined to a select few nations.  

According to recent data from Maudlin Econom-
ics, youth unemployment (any persons aged 15 to 
24) in the U.S.  is more than 17% and even emerg-
ing markets such as India are suffering repercus-
sions as youth unemployment is now virtually 50% 
more than the national average, or total unem-
ployment rate in a country where youth accounts 
for more than 20 per cent of the total population, 
according to the Registrar General of India.

Last year we opened our Labour & Employment 
Law Guide by proclaiming that the proceeding 
twelve months would fail to provide a foregone 
conclusion regarding the social media impact on 

I employment.  While our predictions still reso-
nate true, it is needless to say we have experienced 
some interesting legal and legislative altercations 
along the way.  In the recent past, companies in 
America asked potential employees for their pass-
words to personal social media accounts so that 
they could look into their private lives. 

There have also been a number of incidents where 
current employees have faced repercussions at 
work due to something they have put on Social 
Media platforms.  Since the outbreak of the eco-
nomic crisis, many companies have pushed the 
boundaries of what is morally acceptable in a sim-
ilar manner to the social media saga.  However, 
there is a clear indication of a ‘deconstruction’ of 
labour laws under the pretext of the economic cri-
sis, according to the European Trade Union Insti-
tute.

We previously highlighted the trend towards eas-
ing regulatory impediments on employers in an 
attempt to promote job creation.  This included 
the ability to hire and fire in Spain along with the 
increase in the period for unfair dismissal claims 
from one year to two in the United Kingdom.  

This year the trend has continued on a global ba-
sis.  Mexico, for example, witnessed its first change 
in labour laws for over 40 years as they lifted a ban 
on part-time employment, eased limits on a com-
pany’s ability to employ and dismiss, and to hire 
freelancers.  

A large number of proposals for and actual changes 
to labour laws have been implemented all over the 
world over the past twelve months and we analyse 
their impacts within.  In this guide we analyse the 
latest developments from all around the world and 
look to tackle the issue head on with a discussion 
on the current outlook for both a regional and 
global scale.

By James Drakeford
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Why Non-Union Employers Should Start Paying Attention to Federal Labour Laws
By Jessica Kastin, Esq.

istorically, the National Labor Rela-
tions Act (“NLRA” or the “Act”) has 
been associated with the governance 
of unionised workplaces and few non-
union employers worried about fed-

eral labour law or decisions by the National La-
bor Relations Board (“NLRB” or the “Board”), the 
administrative agency  appointed to administer 
and enforce the Act.  Recent activity by the Board, 
however, has been aimed at changing the percep-
tion that the Act is only an issue of concern when 
dealing with union-related matters.

Declining Union Membership Has Led to a 
Focus on Non-Union Employees

On 23 January 2013, relying on data issued by the 
Bureau of Labor Statistics, the New York Times re-
ported that the percentage of U.S. employees rep-
resented by a union was at a 97 year low – 
11.3% of all employees and just 6.6% of the private 
sector workforce. With the steady decline of union 
membership, the NLRB has been actively applying 
the NLRA to non-union workplaces and has made 
a targeted effort to reach out to employees that are 
not represented by a union.  In fact, the Board’s 
current website homepage contains the following 
message:  “Concerted Protected Activity – 
Employees have the right to act together for their 
mutual aid and protection, even if they are not in 
a union.”  It then provides a link for employees to 
gain additional information about protections un-
der the NLRA and recent Board decisions.  The 
Board’s message highlights the right under Sec-
tion 7 of the NLRA for employees to engage in 
“other concerted activities for the purpose of col-
lective bargaining or other mutual aid or protec-
tion. . . .”  29 U.S.C. § 157 (emphasis added).  The 
Board relies on this language to extend the NLRA 
beyond the context of collective bargaining and 
union representation.

Regulation of Common Workplace Policies 

The Board has been actively assessing whether 
employment policies in the area of social media 
and other areas that attempt to regulate employee 

activity or speech could reasonably be perceived 
as prohibiting or chilling protected Section 7 ac-
tivity.  These assessments affect both union and 
non-union employers.  Here are some examples:

Social Media & Other Restrictions on Employee 
Speech

The Board has held that social media and other 
policies that prohibit employees from using in-
appropriate language or require employees to be 
courteous could reasonably be interpreted as pro-
hibiting protected concerted activity, such as dis-
cussion among employees about terms and con-
ditions of employment, and therefore violate the 
Act.  See DirectTV U.S. DirecTV Holdings, 359 
NLRB No. 54 (Jan. 25, 2013); Knauz BMW, 358 
NLRB No. 164 (Sept. 28, 2012); Costco, 358 NLRB 
No. 106 (Sept. 7, 2012); Roomstores of Phoenix, 
LLC, 357 NLRB No. 143 (2011).  In Roomstores 
of Phoenix, the Board indicated that policies that 
prohibit “any type of negativity,” “negative atti-
tudes,” and “negative talk,” among other similar 
activity, are likely unlawful under the Act.  Simi-
larly, in Knauz BMW the Board took aim at a 
policy requiring employees to be “courteous, po-
lite and friendly” to customers, vendors, suppli-
ers and coworkers and instructed employees not 
to be “disrespectful or use profanity or any other 
language which injures the image or reputation of 
the Dealership.”  And, in Hispanics United of Buf-
falo, 359 NLRB No. 37 (Dec. 14, 2012), the Board 
ordered the employer to reinstate five employees 
that were terminated for violating the organisa-
tion’s anti-bullying and harassment policies based 

H on their Facebook posts.  The posts all related to 
an employee’s alleged complaints about her co-
coworkers’ performance.  The Board found that 
the posts constituted concerted activity and were 
for the mutual aid of fellow employees.  Member 
Hayes dissented stressing that there is a difference 
between sharing a common viewpoint and joining 
a common cause – he did not view the Facebook 
posts as actions for the mutual aid or protection 
of fellow employees because the group discussion 
was not in preparation for and did not result in 
group action.  

The Board’s Acting General Counsel has made 
clear that most social media policies will be found 
to be overbroad and easily construed as prohibit-
ing protected Section 7 activity if challenged.  In 
a 2011 memo, he required that all cases involving 
“employer rules prohibiting, or discipline of em-
ployees for engaging in, protected concerted activ-
ity using social media, such as Facebook or Twit-
ter” be submitted to the Board’s Division of Advice 
before any action is taken on the case.  

Internal Investigations

The Board has also taken aim at employer policies 
and procedures relating to internal investigations. 
The Board has held that a prohibition on em-
ployee discussion of on-going investigations must 
be justified by a showing that the employer has 
a legitimate business justification that outweighs 
employees’ Section 7 rights.  This showing is typi-
cally difficult to make.  See Banner Estrella Medi-
cal Center, 358 NLRB No. 93 (2012).  The Board’s 
position is that an employer cannot implement a 
broad requirement that all internal investigations 
must remain confidential.  

Employment At Will Disclaimers

The Board’s Acting General Counsel has also 
cautioned that common at-will disclaimers of-
ten found in employee handbooks and offer let-
ters should not require employees to refrain from 
seeking to change their “at-will” status or require 
employees to agree that their “at-will” status can-

not be changed in any way.

These are just a sampling of some of the areas in 
which longstanding workplace policies and pro-
cedures are coming under fire by an active Board 
that is focused on reaching the overwhelming ma-
jority of U.S. employees who do not belong to a 
union.

Validity of Recent Board Activity Challenged 

The validity of the Board’s recent activity has been 
called into question by the D.C. Circuit’s January 
25, 2013 decision in Noel Canning v. NLRB, No. 
12-1115, slip op. (D.C. Cir. Jan. 25, 2013).  

In Noel Canning, the D.C. Circuit held that Presi-
dent Obama’s three recess appointments to the 
Board in January 2012 exceeded the scope of the 
President’s authority under the Recess Appoint-
ment Clause of the U.S. Constitution and were 
therefore invalid.  

This ruling is significant because the Board can 
only act with a quorum of three lawfully-appoint-
ed members.  The Board filed a cert petition on 25 
April 2013 seeking Supreme Court review of the 
D.C. Circuit’s decision.  

While the validity of the Board’s recent actions is 
now under question, the Board has given employ-
ers a sense of its position on the issues discussed 
above as well as other issues that affect both union 
and non-union workplaces.  

With the steady decline of union mem-
bership, the NLRB has been actively 
applying the NLRA to non-union 
workplaces and has made a targeted 
effort to reach out to employees that 
are not represented by a union. 

“

”
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What Should Employers Do?

Employers should no longer feel comfortable view-
ing the NLRA as important only to those dealing 
with collective bargaining agreements or union 
activity.  At a minimum, it is wise for employers 
to review their policies and procedures and re-
draft them as necessary.  While guidance from the 
Board can sometimes be unclear, there are some 
easy fixes that can bring policies into compliance 
with some simple, thoughtful language changes.

Many will be watching whether the Supreme 
Court grants review of the Noel Canning decision, 
but employers should be thinking about avoiding 
future risk by understanding the Board’s positions 
and how they may apply to workplace policies and 
procedures that have likely been in place for years.

Jessica Kastin is a partner 
in the New York office of 
the law firm Jones Day.  
She specialises in the areas 
of labour and employment 
law.  Ms. Kastin represents 
employers is a wide vari-
ety of industries focusing 
on traditional labour law 
in the context of collective 
bargaining negotiations, 
the reorganisation of unionised companies through 
bankruptcy, labour issues arising in the context of 
corporate mergers and acquisitions, grievance and 
arbitration proceedings, and proceedings before the 
National Labor Relations Board.  

If you have any questions about the scope of the Na-
tional Labor Relations Act and how it may affect 
your workplace policies and procedures, Ms. Kastin 
can be reached at +1 212 326 3923 or by email at 
jkastin@JonesDay.com
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Dynamic Year Expected in Labour & Employment Law
By A. Michael Weber

resident Obama’s re-election, a newly 
active NLRB, and important decisions 
pending before the Supreme Court 
promise to make 2013 an interesting 
year in labour and employment law.  
Here is a summary of key issues we will 

see in the New Year.

Hostile Environment Harassment

One case before the Supreme Court, Vance v. Ball 
State University,1 may resolve a circuit split con-
cerning how to identify which employees qualify 
as supervisors whose actions can result in vicari-
ous Title VII liability for hostile environment, in-
cluding sexual harassment.

Under established precedent, an employer is vi-
cariously liable for severe or pervasive workplace 
harassment by a supervisor of the victim.  If the su-
pervisor took a tangible adverse employment ac-
tion against the victim, the employer may be held 
strictly liable, but if the supervisor did not take a 
tangible adverse employment action, the employer 
may be vicariously liable.  Under the latter scenar-
io, the employer may avoid liability if it can prove 
it exercised reasonable care to prevent and correct 
harassing behaviour, and the employee claiming 
harm unreasonably failed to take advantage of any 
preventive or corrective opportunities that could 
have avoided or reduced the harm.

The Second, Fourth, and Ninth Circuits have held 
that the “supervisor” liability rule applies to ha-
rassment by those whom the employer vests with 
authority to direct and oversee their victim’s daily 
work.  The First, Seventh, and Eighth Circuits have 
articulated a “bright-line” rule, finding supervisor 
liability limited to those harassers who have the 
power to “hire, fire, demote, promote, transfer, or 
discipline” their victim.

If the Supreme Court decides to adopt the broad-
er definition of “supervisor” used by the Second, 
Fourth, and Ninth Circuit Courts of Appeal, em-
ployers could find those employees whom they 
place in charge of a project, however minor, or 

deputise to dole out shift assignments for the day, 
deemed supervisors.  Employers would favour a 
bright-line definition, meaning that only individ-
uals who have the power to hire, fire, demote, pro-
mote, transfer, or discipline are supervisors.

Also pending before the Supreme Court is Fisher 
v. University of Texas,2 an affirmative action case 
with the potential to upend thinking about affir-
mative action and employers’ diversity initiatives.  
In Fisher, a white female student denied admission 
to the University of Texas at Austin alleges that the 
university discriminated against her on the basis 
of her race in violation of the Equal Protection 
Clause of the Fourteenth Amendment.  The ques-
tion presented is whether public universities may 
use affirmative action policies that take a student’s 
race into consideration in admissions decisions.

In Grutter v. Bollinger,3 the Supreme Court reject-
ed an equal-protection challenge to the University 
of Michigan’s use of race as a factor in student ad-
missions.  Grutter was a 5-4 decision, with Justice 
Sandra Day O’Connor writing for the majority; 
Justices Kennedy, Scalia and Thomas dissented.  If 
the Supreme Court rules against the university, it 
may overturn Grutter and hinder affirmative ac-
tion policies at public universities.  While it has 
never been lawful for an employer to make deci-
sions concerning the terms and conditions of em-
ployment solely on the basis of minority status, 
employers have implemented employment prac-
tices aimed at increasing their racial and ethnic di-
versity, in the belief that doing so strengthens their 
business.  While not an employment case, Fisher 
could reshape the perception of affirmative action 
even in private industry.

P Mandatory Arbitration

Mandatory arbitration of FLSA collective actions 
came under fire in a big way from the NLRB in 
2012.  In D.R. Horton, Inc.,4 the Board held that 
an arbitration agreement requiring “as a condition 
of employment” all employees to agree to waive 
the right to bring class or collective actions in any 
forum violated section 8(a)(1) of the National La-
bour Relations Act (“NRLA”), which protects the 
rights of employees to engage in concerted, pro-
tected activity.  An appeal is pending before the 
U.S.  Court of Appeals for the Fifth Circuit.  Mean-
while, a strong tension between the NLRB and 
federal courts will continue.

A few recent NLRB cases have followed and ex-
panded D.R. Horton. In Advanced
Services, Inc.,5 the ALJ invalidated an arbitration 
procedure requiring all employees to waive the 
right to bring class/collective actions unless both 
the employee and employer agreed to the class/
collective action, even though this procedure al-
lowed employees to “act concertedly to challenge 
the terms of the arbitration policy and class waiver 
itself.”

In 24 Hour Fitness,6 the ALJ ruled that the arbitra-
tion policy of 24 Hour Fitness violated the NLRA, 
despite the fact that its arbitration policy expressly 
allows employees to opt out of the agreement to 
arbitrate.  24 Hour Fitness argued that the arbi-
tration was not a condition of employment since 
employees could opt out if they wanted to pre-
serve their right to engage in concerted, collective 
action.  The ALJ disagreed and found the opt-out 
provision “illusory,” because the policy prohib-
ited non opt-out employees from disclosing “the 
existence, content or results of any arbitration” to 
opt-outs, and therefore effectively prevented con-
certed employee activity between opt-outs and 
non-opt outs.  The NLRB extended D.R. Horton 
to a class action waiver in an employment applica-
tion in Convergys Corp.7

However, a majority of federal district courts have 
refused to follow D.R. Horton (most recently this 
week, in Owen v. Bristol Care, Inc.8, ruling that it 
conflicts with Supreme Court precedents, includ-
ing the Supreme Court’s recent decision in AT&T 
Mobility v. Concepcion.9  2013 should bring more 
guidance on the impact of D.R. Horton, particu-
larly once the Fifth Circuit issues its opinion.

Social Media

With the increasing use of social media by employ-
ees, employers often adopt social media policies to 
guide and regulate employees’ personal social me-
dia usage.  In Costco Wholesale Corp.,10 the NLRB 
found that the employer’s policies violate Section 
8(a)(1) of the NLRA.  The Board found unlawful a 
policy prohibiting employees from posting state-
ments which “damage the Company, defame any 
individual or damage any person’s reputation, or 
violate the policies outlined in the [Company] 
Employee Agreement ….”

The NLRB also found unlawful provisions which 
prohibited employees from discussing private mat-
ters of other employees (such as sick calls, leaves 
of absence, workers’ compensation injuries and 
personal health information), sharing, transmit-
ting, or storing for personal or public use, without 
prior management approval, sensitive informa-
tion (such as membership, payroll, confidential 
financial and social security numbers), and shar-
ing confidential information (such as employees’ 
names, addresses, telephone numbers and email 
addresses). However, “curing” language, including 
examples clarifying that a policy does not relate to 
Section 7 activity, may save an otherwise unlawful 
policy.

The NLRB recently ruled that comments posted 
on Facebook are protected in the same manner 
and to the same extent as comments made at the 
“water cooler.”  In Hispanics United of Buffalo,11 
five employees posted messages, while off duty, on 
a Facebook page to express their strong discontent 
with the criticism on their job performance by one 
of their co-workers.
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The employer investigated and then terminated 
the five employees for their violation of the Com-
pany’s “zero tolerance” policy against “bullying 
and harassment.”  The NLRB found that the termi-
nation was a violation of the NLRA and awarded 
the employees full reinstatement and back pay. In 
2013, the NLRB will likely issue additional rulings 
that continue to shape this important new issue.

Whistleblowers

2012 was marked by a number of favourable de-
velopments for whistleblower lawsuits.
The U.S. Department of Justice had a record year 
in False Claims Act collections, and the U.S. Se-
curities and Exchange Commission and Internal 
Revenue Service (“IRS”) Whistleblower Offices is-
sued significant and record awards.

Under President Obama, the U.S. Department 
of Labor (“DOL”) has dramatically strengthened 
whistleblower protection available under the Sar-
banes-Oxley Act of 2002 (“SOX”) and the Dodd-
Frank Wall Street Reform and Consumer Protec-
tion Act, reversing many years of prior rulings 
which limited those rights.  The DOL’s administra-
tive Review Board (“ARB”) has been ruling in fa-
vour of SOX whistleblowers and interpreting that 
law in a manner that is far more claimant-oriented 
in the decade since SOX became law.

With a full complement of Democratic appointees, 
the ARB is committed to expanding SOX cover-
age, broadening the concept of protected activity, 
restricting employer defences, and generally mak-
ing the DOL a friendlier place for whistleblowers.  
Interpretations of critical aspects of SOX will like-
ly be in flux for a time as the solidly Democratic 
ARB moves to broaden both the scope of SOX and 
the remedies available to a complainant.  President 
Obama can be expected to further strengthen the 
hand of the NLRB, to move forward a pro-whis-
tleblower agenda, and to look for other ways to 
counter the resistance of business, whether in the 
financial services industry or elsewhere, to what it 
views as unreasonable government regulation of 
their employment practices.

Health Care Reform

President Obama’s victory secures the political fu-
ture of the ACA for at least the next four years and 
brings renewed focus on and urgency to employ-
ers’ preparations for implementing the law.

With the effective date of the Pay-or-Play provi-
sion coming in 2014, employers must carefully 
consider whether they will continue to provide 
health care coverage to employees, and, if so, to 
whom it will be offered and how it will be struc-
tured.  The calculation involves much more than a 
simple comparison of the cost of health coverage 
versus the cost of the Pay-or-Play penalty.  Those 
employers taking a broader and longer-term ap-
proach to this analysis will be better positioned.

The absence of regulatory direction on key aspects 
of the Pay-or-Play penalty leaves many important 
questions unanswered at this time.  The agencies 
are expected to issue a slew of

ACA regulations in the wake of the election, hope-
fully giving much-needed clarity to employers’ 
obligations under health care reform.

Independent Contractors

President Obama’s re-election may bring the re-
introduction of the Employee
Misclassification Prevention Act, which would 
require employers to keep records of all workers 
performing labour or services for them, and to 
notify each worker of their classification and ex-
emption status.

As reaffirmed by Solicitor of Labour M. Patricia 
Smith at the ABA Labour and
Employment Law Conference in early November 
2012, investigating independent contractor mis-
classification remains a top priority of the DOL 
enforcement initiatives, and the DOL will contin-
ue to work with other federal agencies (such as the 
IRS) and state agencies to share information and 
collaborate on investigating worker misclassifica-
tion claims.

Cloud Computing

A new trend is employers’ use of “cloud comput-
ing” to give them access, worldwide, to personnel 
records of employees who may be on the other side 
of the world.  This practice threatens to expose em-
ployers on many levels: to privacy claims, as well 
as to potential liability as a de facto employer, to 
the extent that the entity with access to the records 
(perhaps the foreign parent of a US subsidiary) 
makes use of those records and imposes person-
nel related decisions on the subsidiary.  More on 
this topic in an upcoming column.

Fiduciary Liability

2012 has been a momentous year in terms of po-
tential liability of employers as fiduciaries against 
employees and former employees who receive var-
ious benefits.  The new cases12 have grown out of 
the Supreme Court’s 2011 decision in Cigna Corp. 
v. Amara,13 which expanded the right of the courts 
to fashion equitable remedies for beneficiaries that 
go well beyond the mere terms of the governing 
plan, including possible reformation of the con-
tract, estoppel, as well as monetary compensation.

Other 2012 developments included multi-million 
dollar awards in class action fiduciary liability cas-
es involving excessive fees in administering 401(k) 
plans – most significantly, in George v. Kraft Foods 
Global, Inc.14 and Tussey v. ABB, Inc. In George, 
the court approved a $9.5 million settlement.  In 
Tussey, the court awarded nearly $37 million for 
the employer’s failure to monitor recordkeeping 
fees, negotiate for rebates, and for a decision to 
switch from a Vanguard to a Fidelity fund without 
good reason for the decision.  These cases effec-
tively mandate that employers put in place com-
prehensive fiduciary training to help prevent these 
liabilities.

Conclusion

There are many more topics we could discuss in 
greater detail, including new international is-
sues, particularly the growth of Mexico as labour 

source; the increasing attention to corporate so-
cial responsibility in China and other emerging 
markets; and foreign employers as growing targets 
for employment lawsuits in the U.S.  We are com-
pelled to leave these for future discussion.
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Multiemployer Plans: Treacherous Trap for Employers, Lenders & Investors
By James P. McElligott, Jr.

ultiemployer pension plans have a 
deceptive simplicity for many em-
ployers: contributions are paid for 
hours worked in accordance with 
the labour agreement, and employ-

ees accrue a defined pension benefit without the 
employer incurring actuarial, tax, legal, or other 
administrative expenses.  Unfortunately, multiem-
ployer pension plans create hidden liabilities that 
potentially impact the employer and its affiliated 
organisations, lenders and investors.

What are Multiemployer Plans?

Multiemployer plans are found in many industries, 
including construction, transportation, retail, 
food, mining, and hotels.  The plan receives con-
tributions under collective bargaining agreements 
between labour unions and two or more employ-
ers, and is governed by a joint board of union and 
management trustees.  Plan trustees determine 
the level of benefits and administer the plan.

The Employer’s Obligation

An employer has an obligation to contribute to 
a multiemployer plan if its collective bargaining 
agreement requires contributions to be made.  
Many plans require a separate agreement between 
the employer and plan.  

An employer’s liability is determined by the collec-
tive bargaining agreement, any agreements with 
the plan, the trust document and bylaws, and any 
other documents under which the plan operates.  
Employers may be unaware of the obligations im-
posed by these documents.  

The plan is a separate legal entity not necessarily 
bound by agreements reached between the union 
and the employer.  Plan rules usually control over 
inconsistent terms in the collective bargaining 
agreement as to which employees are covered, 
what contribution rates apply, what hours of work 
are covered, and what compensation is the basis 
for contributions.  Some plans aggressively audit 
employers for additional contributions.

Withdrawal Liability

Most multiemployer plans are not fully funded, 
and current contributions are just the beginning 
of the liabilities.  Under the Employee Retirement 
Income Security Act (“ERISA”), an employer 
withdrawing from a multiemployer plan is liable 
for the employer’s share of the plan’s unfunded 
vested benefits.  Withdrawal liability can be trig-
gered by any significant reduction in the duty to 
contribute, including layoffs, plant closures, sales, 
or changes in the collective bargaining agreement.  
Thus, a sale of assets triggers a withdrawal for the 
seller unless parties comply with the specific re-
quirements of ERISA §4204.

ERISA provides that all trades or businesses un-
der common control (“the controlled group”) are 
jointly and severally liable for withdrawal liability 
of any member.  In some declining industries, with-
drawing employers may be unable to pay their full 
withdrawal liability.  For employers in bankruptcy, 
the withdrawal liability may go unpaid or be paid 
only pennies on the dollar.  The more employ-
ers that withdraw without paying their share of a 
plan’s underfunding, the larger the underfunding 
burden is placed on remaining employers. 

Calculating Withdrawal Liability

A plan must notify the employer of the withdrawal 
liability and provide a schedule of payments.1 The 
employer has 90 days to request review of the with-
drawal liability and must follow detailed ERISA 
rules to dispute the liability, with the law stacked 
against the employer and requiring payment of the 

M liability during the challenge.2 The date of with-
drawal determines when plan liabilities and assets 
are valued and is critical to calculating withdrawal 
liability.  

Mass Withdrawals

Mass withdrawal occurs when all or substantially 
all employers withdraw from a plan.  When this 
occurs, the last remaining employers under ERISA 
rules face substantially greater liabilities.3 When 
a plan faces financial difficulties, the withdrawal 
of a few employers or the bankruptcy of a major 
employer can trigger a mass withdrawal as the re-
maining employers “rush for the exits” in hopes of 
avoiding liability. 

Pension Protection Act of 2006

Under the Pension Protection Act (“PPA”), a plan’s 
actuary must certify annually whether the plan is 
in critical or endangered status.  Rehabilitation or 
funding improvement plans for such plans may 
reduce future benefit accruals, increase contribu-
tions, or impose a combination of both to meet 
benchmark standards.  

A contributing employer to a plan in critical status 
must pay a 5% surcharge on the contribution oth-
erwise due, which increases to 10% in succeeding 
years if the plan continues in critical status.  When 
an employer’s collective bargaining agreement 
expires, the employer and union must adopt the 
plan’s rehabilitation or funding improvement plan 
or the trustees may implement a “default sched-
ule.”  

Today, many plans operate under increased PPA 
funding requirements and face future uncertainty 
when PPA “sunsets” after 2014.

PBGC’s Multiemployer Insurance Program

If a plan becomes insolvent, the Pension Benefit 
Guaranty Corporation (“PBGC”) pays benefits up 
to about $13,000 per year.  Unlike its guarantee of 
single-employer plans, PBGC does not become 

responsible for benefits, but funds the plan’s costs 
instead.

In Fiscal Year 2012, PBGC’s multiemployer pro-
gram had a $5.2 billion deficit, paying $95 million 
for benefits and plan expenses to insolvent plans.  
This amount is expected to exceed $500 million in 
2022 as more plans become insolvent.  Thus, there 
is a real risk that, unless changes are made, the 
multiemployer insurance program will become 
insolvent. 

Considerations for Employers, Lenders and 
Investors

Thorough due diligence on potential withdrawal 
liability is essential for employers currently con-
tributing to a multiemployer plan, for employers 
considering plan participation, as well as to po-
tential lenders and investors in such employers 
and their controlled group members.  Withdrawal 
liability generally does not appear on an entity’s 
books until the liability is actually triggered.  Em-
ployers can and should get annual estimates of 
their withdrawal liability from the plan.  Lenders 
should carefully evaluate potential withdrawal li-
ability in assessing creditworthiness of borrowers 
participating in multiemployer plans.

Some plans encourage employers to participate 
by offering a “free look period” during which the 
employer can withdraw and pay no withdrawal li-
ability.  Employers who choose this option should 
carefully comply with the “free look” provisions or 
risk paying withdrawal liability.4

Recent years have seen plans aggressively litigate 
against alleged controlled group members.  At 
least one court has held, relying on a PBGC Ap-
peals Board decision, that a private equity fund 
could be liable for unpaid withdrawal liability as a 
controlled group member or alter ego.5 Because of 
joint and several controlled group liability, inves-
tors should carefully consider the structure of any 
investment where an employer in the target com-
pany participates in a multiemployer plan.
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Employers should be alert to avoiding mass with-
drawal liability, and develop an action plan to 
withdraw well in advance of a mass withdrawal.  
Because lump sum withdrawal liability and the 
periodic payment number are calculated using 
different formulas and are not actuarially equiva-
lent, it may be to the employer’s advantage to pay 
the lump sum or negotiate a more favorable pay-
ment schedule.

Conclusion

Understanding multiemployer plan liability de-
mands careful diligence and analysis.  This article 
is an introduction to a complex area of the law that 
remains a trap for the unwary.
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Employee Handbooks: Three Key Objectives for Employers
By Michael A. Shadiack, Esq.

he importance of an employee handbook 
cannot be over-stated.  It is the most im-
portant employment-related document 
that an employer will possess.  It provides 
the employer an opportunity to formally 

welcome new employees, explain its work rules 
and procedures, set forth its expectations of the 
workforce, and discuss the benefits offered.  There 
is no one-size-fits-all employee handbook.  The 
handbook must be tailored to the employer’s busi-
ness practices, industry, and the size and location 
of its workforce.  

In order to maximise the benefits of the handbook, 
it should be drafted to accomplish three key objec-
tives: (1) clear communications with employees; 
(2) administrative efficiency; and (3) prevention 
of litigation.

1. Clear Communication with Employees

The handbook provides a uniform set of rules, 
rights, and procedures, which must be consistent-
ly applied to all employees.  It supersedes any in-
consistent information provided by a supervisor, 
and may be cited to rebut any inference that the 
company endorses a contradictory practice.

Moreover, the policies should include enough in-
formation to assist the employees in understand-
ing the reason and logic for each policy.  This will 
make it easier for employees and supervisors to 
adhere to the policies, and to avoid dissention and 
frustration.  Employees frequently cite a vague 
policy or the absence of a policy as a defense to an 
adverse employment action.

A poorly drafted employee handbook that blindly 
borrows policies from another company’s hand-
book (which may differ from the employer’s prac-
tices), or is a boilerplate handbook purchased off 
of the Internet, contains lawsuit-provoking buzz-
words, contradictory language or unnecessary 
verbiage, limits the employer’s flexibility in ad-
dressing personnel issues, and may leave the em-
ployer vulnerable to litigation. 

The employee handbook should contain a policy 
that invites input from employees on potential or 
actual workplace issues by establishing a structure 
for suggestions or complaints.  For example, the 
handbook may contain an “Open Door” policy, 
pursuant to which an employee can raise a con-
cern or a suggestion without the fear of reprisal.  
The handbook should also contain a complaint 
procedure, pursuant to which an employee can 
assert a complaint of harassment, discrimina-
tion, and/or retaliation.  The complaint procedure 
would set forth a protocol for management to in-
vestigate that complaint while maintaining the 
confidentiality of same, and then to take prompt 
and effective remedial action if the complaint is 
found to have merit.  It is a good idea to prepare a 
formal “Complaint Form,” which would dove-tail 
with the complaint procedure.

The employee handbook should also provide full 
information about leave of absence statutes/pro-
grams, and set forth in detail the actions that an 
employee must take to avail themselves of those 
leave statutes/programs.

Finally, the handbook should make clear that the 
information provided regarding fringe benefits 
(e.g., medical, dental, life, disability insurance) 
is merely a summary and the employee should 
consult the Summary Plan Description or plan 
documents for specific details and/or contact the 
human resources department to discuss specific 
questions.

T 2. Administrative Efficiency

Clearly-worded policies allow management to ef-
fectively manage employees’ expectations and to 
address personnel issues in a consistent and fair 
manner.  This is the hallmark of good employee 
relations.  Clearly-worded policies also signifi-
cantly reduce administrative efforts as well as the 
associated costs (both financial and business in-
terruption), which are incurred when addressing 
personnel issues.  

A well-drafted employee handbook can serve as a 
“sword” for the employer.  For example, an em-
ployee with unsatisfactory performance can be 
discharged with less legal risk when the hand-
book sets forth expected standards of conduct, 
cites causes for immediate dismissal, and outlines 
a “corrective” discipline procedure.  An employer 
should not handcuff itself by instituting a step-
by-step “progressive” discipline policy, but rather 
should include a disclaimer of the employer’s right 
to determine the appropriate type of discipline 
based upon the circumstances presented while re-
affirming the “at-will” employment relationship.  
The contractual nature of an employee handbook 
can be mitigated by providing management with 
sufficient discretionary powers to act in a number 
of ways based on the circumstances presented.

In order for the employee handbook to be an ef-
fective tool for the employer, all supervisors and 
managers must be trained on the policies and pro-
cedures in the handbook.  Often it is not a policy 
that frustrates the workforce, but rather manage-
ment’s failure to apply the policy in a uniform 
manner.  To that end, management decisions will 
be more predictable and less likely to be arbitrary, 
which promotes a greater sense of security and 
stability among employees.    

The objective is to maintain a handbook that es-
tablishes guidelines for supervisors to follow with 
less risk of embarrassing mistakes, and less expo-
sure to liability.  This will also assist the employer 
in promoting a work environment that is more or-
dered, which will enhance employee morale.

 3. Prevention of Litigation

A well-organised and clearly drafted employee 
handbook will “shield” an employer from poten-
tial civil liability by serving as the employer’s first 
line of defense against employment-related law-
suits.  For example, if the employer maintains a 
workplace harassment prevention policy, provides 
the employees with a complaint procedure, pro-
vides training to its workforce on that policy and 
procedure, and an employee elects not to adhere 
to same and simply files a complaint in court or 
with an administrative agency then, provided that 
the employer has not taken any adverse action 
against that employee, the employer can assert as 
an affirmative defense under federal (and certain 
state’s) law to the complaint that the employee has 
failed to exhaust the internal complaint processes.  

The handbook can be used to clarify and/or cor-
rect past business practices that may have become 
or may be understood as “unofficial” company 
policies (e.g., “that is the way it has always been 
done in this company”).  To that end, the hand-
book could assist the employer in avoiding poten-
tially discriminatory past practices (because of a 
lack of consistency), and reduce the risk of a law-
suit.

Further, the handbook will help new hires to avoid 
obtaining incorrect information through the 
“grapevine.”  It will assist management with ori-
enting and initiating new employees with correct 
information about the employer’s business prac-
tices, rules and procedures, and the employees’ 
rights.  

The employee handbook should be drafted in a 
manner to prevent the employer from being held 
responsible for illegal acts of employees by spe-
cifically prohibiting certain acts and behavior, and 
specifying that the employer will notify law en-
forcement authorities (e.g., an employee’s posses-
sion of a weapon on company property).
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The policies must be drafted in a manner to clearly 
advise employees of management’s right to amend, 
suspend, and/or revoke any policy or procedure, 
especially policies addressing employee fringe 
benefits.  Such language helps to prevent “breach 
of promise” or promissory estoppel claims by an 
employee if the employer should modify or termi-
nate a particular benefit.   
 
In conclusion, employers must ensure that its 
handbook is regularly reviewed by counsel and, 
if necessary, updated in light of changes in the 
law, the employer’s business practices and/or the 
size of its workforce.  If updates are made to the 
handbook then employers are well-served to dis-
tribute the updated handbook and obtain a signed 
acknowledgement of receipt from each employee, 
and then to meet with all employees to discuss the 
changes and provide training.  These proactive, 
preventative measures epitomize the saying “an 
ounce of prevention is worth a pound of cure.”
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JBuneta@connellfoley.com
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How to Avoid Retaliation Claims - A Potential Landmine for Employers
By Joseph M. Gagliardo

etaliation in the employment context is 
the unlawful “payback” by an employer 
for something lawful the employee did.  
These paybacks can cost an employer 
big headaches, and big money.  Retalia-

tion charges, usually brought in tandem with oth-
er charges of discrimination, are the most com-
mon type of employment claim against employers, 
and comprised 38.1% (37,836 charges) of the total 
number of charges filed with the Equal Employ-
ment Opportunity Commission (“EEOC”) in fis-
cal year 2012.  In addition, the EEOC successfully 
recovered $177.4 million in monetary benefits 
from retaliation charges in fiscal year 2012.  Re-
taliation claims have consistently increased from 
year-to-year to the point where retaliation is now 
the number one complaint filed with the EEOC.

Elements of a Retaliation Claim

An employee may establish a prima facie case 
of retaliation by either the “direct” or “indirect” 
method of proof.  In order to establish a retalia-
tion claim under the direct method of proof, an 
employee has to offer evidence that: (1) they en-
gaged in statutorily protected activity by opposing 
discrimination; (2) they were subject to an adverse 
employment action; and (3) a causal connection 
exists between the statutorily protected activity 
and the adverse employment action.

The indirect method of proof requires the employ-
ee to show that he or she: (1) engaged in statutorily 
protected activity by opposing discrimination; (2) 
performed the job according to the employer’s le-
gitimate expectations; (3) suffered an adverse em-
ployment action; and (4) was treated less favorably 
than other similarly situated employees who did 
not engage in statutorily protected activity.

Retaliation Claims Are Often Easier To Prove 
Than Discrimination Claims

Retaliation claims are easier to prove than dis-
crimination claims because: 1) it may be easier for 
an employee to prove they were punished for com-
plaining than to prove the underlying discrimina-

tion claim; 2) an employee does not have to prove 
that discrimination took place in order to establish 
a retaliation claim; 3) employees can establish an 
adverse employment action for employer conduct 
that does not rise to the level of a demotion or ter-
mination; and 4) juries often seem more willing 
to believe that managers are capable of retaliation 
than they are of discrimination.  Juries oftentimes 
believe that because an employer does not like it 
when an employee stands up and speaks out, the 
employer strikes back.  And, those same jurors will 
often have known someone who was treated badly 
for reporting or complaining about something in 
the workplace.  As a result, retaliation cases have 
resulted in significant jury verdicts.

U.S. Supreme Court Retaliation Cases

In addition to Burlington Northern & Santa Fe 
Railway v. White (held unlawful retaliation occurs 
whenever the adverse action would have the ef-
fect of discouraging a “reasonable employee” from 
making a discrimination complaint); Kasten v. 
Saint-Gobain Performance Plastics (held the Fair 
Labor Standards Act’s anti-retaliation provision 
protects employees who make oral complaints 
even through the provision refers only to employ-
ees who have “filed” a complaint); and Robinson 
v. Shell Oil Co. (held who is an “employee” under 
Title VII should be read broadly to include former 
employees), the U.S. Supreme Court has recently 
decided a case where a third party filed a retalia-
tion claim.

In Thompson v. North American Stainless, LP, 
Eric Thompson and his fiancée worked for the 

R same employer.  Thompson was fired, allegedly for 
performance-based problems, three weeks after 
his fiancée filed a discrimination charge with the 
EEOC.  The Supreme Court found that Title VII’s 
anti-retaliation provisions must be construed 
broadly to encompass any employer action that 
might dissuade a reasonable worker from mak-
ing or supporting a charge of discrimination.  Al-
though the Court refused to identify a fixed class 
of relationships for which third party reprisals are 
unlawful, it noted that firing a close family mem-
ber will almost always rise to that level, “while a 
milder reprisal on a mere acquaintance will almost 
never do so.”  Rejecting the employer’s argument 
that Thompson was not a “person aggrieved” un-
der Title VII, the Court applied the “zone of inter-
ests” test, which allows suit by any plaintiff “with 
an interest ‘arguably [sought] to be protected by 
the statutes,’” and concluded that Thompson fell 
within the zone of interest protected by Title VII 
because that statute is intended to protect employ-
ees such as Thompson, from unlawful acts by their 
employers.

2012-13 U.S. Supreme Court Case 

On April 24, 2013, the U.S. Supreme Court heard 
oral argument in Nassar v. University of Texas 
Southwestern Medical Center.  The Court will 
decide whether Title VII’s retaliation provision 
and similarly worded statutes require a plaintiff 
to prove but-for causation (i.e., that an employer 
would not have taken an adverse employment ac-
tion but for an improper motive), or instead re-
quire only proof that the employer had a mixed 
motive (i.e., that an improper motive was one of 
multiple reasons for the employment action).

Steps Employers Can Take to Minimise/Avoid Re-
taliation Claims

1. Implement a clear, written anti-retaliation poli-
cy that is strictly enforced and which: a) explicitly 
prohibits retaliation; b) states that anyone found 
violating the policy will be subject to discipline; 
and c) lists the procedure for employees to report 
incidents of retaliation.

2. Train managers so they clearly understand their 
responsibilities. 

Managers should be reminded that they may be 
subject to individual liability for retaliation and 
the training should also emphasize that employees 
who make complaints (and those who cooperate 
in investigations) may raise allegations of retalia-
tion.

3. Remove the authority of any alleged discrimina-
tor to make employment decisions concerning the 
complaining employee.  If possible, the employer 
should require upper level managers to indepen-
dently review employment decisions concerning 
the complaining employee.

4. Promptly investigate and resolve employee 
claims.  To the extent possible, investigations 
should be kept confidential and the number of 
management personnel involved in an investi-
gation should be kept to a minimum.  Providing 
interviewees and others involved in the investiga-
tion only the information they need to know will 
ensure a more effective investigation.

5. Follow-Up with complaining employees.  Fol-
lowing up with complaining employees and moni-
toring complaining employees’ working environ-
ment for several months after the employer has 
concluded the investigation helps to reduce the 
likelihood of retaliation.

Retaliation claims have consistently 
increased from year-to-year to the 
point where retaliation is now the 
number one complaint filed with the 
EEOC.

“

”
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6. Implement and follow a neutral reference pol-
icy.  Both current and former employees may file 
a retaliation claim. If an employer provides only 
a neutral reference, neither current nor former 
employees will be able to show that an employer’s 
negative reference has hampered efforts to find a 
new job.

7. Document claims, investigations, employee per-
formance, and other employment actions.  Proper 
documentation not only aids employers in more 
effective communication with employees, but in 
those instances where a retaliation claim leads to 
litigation, proper documentation provides better 
evidence for the employer and could, depending 
on the circumstances, mean the difference be-
tween winning and losing a lawsuit.

Conclusion
  
Although the job market continues to show signs 
of improving, both current and former employees 
continue to file retaliation charges in record num-
bers. Employers must continue to do everything 
they can to minimise the likelihood that a current 
or former employee will file a retaliation claim.   
By developing and implementing procedures that 
protect employees from discrimination and re-
taliation, employers will help themselves from be-
coming a retaliation statistic.
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Chair of its Litigation De-
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of employment matters for 
over 30 years. His experience 
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and class action claims in the state and federal courts.  Mr. 
Gagliardo also serves as an arbitrator in employment and 
commercial disputes.

Mr. Gagliardo can be contacted by phone on 
+1 312 467 9800 or alternatively via email at 
jgagliardo@lanermuchin.com
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The Rising Contingent Workforce: Are You Prepared?
By Julie Trotter, Esq., & Jacqueline Beaumont, Esq. 

sea change in the U.S. workforce is swell-
ing.  Over the past 10 years, companies 
looking for alternatives to the traditional 
employee work model have increasing-
ly turned to contingent arrangements.  
Recent data suggests that 30-40% of 

American workers hold part-time, temporary, 
or contract positions.  According to a Randstad 
Workforce360 Study, two out of three U.S. compa-
nies are already using contingent workers.  More-
over, while U.S. companies lead the world in using 
temporary workers as a core part of their business 
strategy, surveys show the rest of the world is not 
far behind in the quest for new work paradigms 
as the economic issues contributing to this shift 
become globalised.  Business executives, in-house 
counsel, and HR professionals must strategically 
analyse legal issues surrounding the contingent 
workforce to stay ahead.  This article addresses the 
key issues you need to understand.

Growth of contingent strategies

The U.S. Bureau of Labor Statistics defines con-
tingent employees as “those who do not have an 
implicit or explicit contract for ongoing employ-
ment.”  While there are many possible contingent 
work relationships, the most common are workers 
leased through temporary agencies, independent 
contractors with a defined scope and duration 
of work, and interns.  The most recent U.S. De-
partment of Labor survey found that roughly 30 
percent of the American workforce (or 42.6 mil-
lion people) are in contingent positions, and the 
Bureau of Labor Statistics estimates that this fig-
ure has increased by at least 30 percent since the 
last survey in 2006.  In its latest report on trends 
shaping the next decade, tax preparation software 
company Intuit estimated that by 2020, 40 percent 
of U.S. workers will be in contingent positions. 

Benefits of using a contingent workforce 

Companies can derive a number of benefits from 
using a contingent workforce.  Temporary hires 
and contractors are less expensive than traditional 
employees because companies generally do not 

pay them benefits like health insurance, vacations 
and holidays.  Employers can also avoid social se-
curity and Medicare taxes, and do not make un-
employment contributions for leased workers.

Using an agency to prescreen workers and man-
age employment issues also reduces administra-
tive and human resources burdens.  Temporary 
workers are particularly popular in times of eco-
nomic instability because they tend to increase ef-
ficiencies and flexibility as companies can reduce 
or increase contingent workers during periods of 
low or high demand/production.  A temp-to-hire 
method of screening employees may lead to better 
and more lasting permanent hire decisions.  High-
talent consultants typically unaffordable to a com-
pany for a permanent position may be hired for 
short periods on specific projects.  

Risks of using agency employees 
and contractors

While there are many benefits to a contingent 
workforce, companies must also be aware of the 
risks.  Widespread use of temporary workers to 
perform job functions similar to full-time employ-
ees may lead to worker tensions and a decreased 
sense of security.  High turnover can increase train-
ing costs, add inefficiencies, and create knowledge 
gaps – for instance, if a temporary worker is put in 
charge of a segment of work and the assignment 
ends without an effective transition.  

One of the most significant risks is the possibility 
of misclassification lawsuits alleging that workers 
should have been classified as “employees,” and 

A are now owed benefits and other back pay.  Micro-
soft’s landmark settlement of $97 million with its 
“permatemps” in 2000 still serves as a cautionary 
tale, and there has been a recent rise of internship 
class action lawsuits.  Moreover, governments at 
both the federal and state level are focusing on this 
hotbed issue.  The IRS recently conducted a three-
year project that included 2000 employee audits 
per year on worker classification and other issues.  
Over a dozen states have introduced model pro-
fessional employer organisation legislation.  Cali-
fornia recently introduced stiff new penalties of 
$5,000 to $25,000 per violation for willfully mis-
classifying a worker as an independent contractor.  
The U.S. Congress is also expected to reintroduce 
a bill that would limit “safe harbour” relief under 
Section 530 of the Revenue Act for misclassifying 
independent contractors.

Reducing legal risks

The popularity of the contingent workforce model 
suggests that companies view the benefits as out-
weighing the risks, and the following guidelines 
can help reduce those risks:

1. Centralise decisions on contingent work-
force strategy and contracts.  Companies are 
vulnerable when different managers make deci-
sions regarding worker classification, whether to 
hire interns or temps, and which agencies to use. 
Decentralised planning can lead to redundant or 
undesirable contracts, inefficiencies, additional 
expenses, and mixed messaging about how the 
company views employees.  Moreover, hiring 
global contingent workers presents its own set 
of issues with respect to visas, international laws, 
state laws, contract issues, and tax risk. Centralise 
decisions over long-term strategy, contracts, and 
temporary worker allowances to ensure the right 
direction for your company.

2. Provide guidance to management on worker 
classification.  State and federal definitions of em-
ployee, interns and independent contractors vary; 
therefore companies must ensure that their em-
ployees are properly classified federally and in ev-

ery state to avoid claims.  In general, the amount of 
direction and control you exert over the individual 
is critical in determining whether the worker is an 
employee or independent contractor.  

Interns must meet a six factor test under the U.S. 
Department of Labor regulations to avoid wage 
and hour liability.  

Further, even if employed by a professional em-
ployer organisation, a temporary worker could 
claim joint employment by both the agency and 
the client if the worker meets the “employee” defi-
nition.  

In this regard, it is prudent to carefully scrutinise 
liability terms and indemnity provisions in temp 
agency contracts.  Since managers, and not com-
pany executives, interact with the workforce on a 
daily basis, managers also need to be apprised of 
the legal tests to ensure that workers’ duties do not 
stray into an area that would create an employ-
ment relationship and lead to company exposure.

3. Regularly audit worker classification.  Regular 
audits as to whether temporary workers, contrac-
tors and interns are properly classified can reduce 
exposure to claims of joint employment and mis-
classification.  Audits also provide an opportunity 
to ensure that the use of temporary workers is 
consistent with long-term objectives, and analyse 
whether workers can be realigned or reclassified.

4. Limit the level of discretion and access to 
company information as appropriate. Tempo-
rary workers may not be as loyal to the company, 
particularly when it comes to keeping business in-
formation confidential.  Moreover, with the higher 
turnover rate of contractors and temps, managers 
need to be instructed to carefully consider wheth-
er to put sensitive projects or pieces of company 
information under the sole management of a con-
tractor.
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5. Manage conversions correctly.  Job search 
company CareerBuilder reported that 42 percent 
of surveyed employers using outside temp work-
ers plan to hire temps in 2013.  When converting 
temporary workers to employees, you should en-
sure that they are properly classified in their new 
roles.  The scope of the workers’ job duties may 
change, as well as the salary basis, which should 
trigger a review to confirm that workers are being 
properly classified as exempt or non-exempt from 
federal and state wage-and-hour laws.

Conclusion

By keeping up to date on the changing federal 
and state landscape, conducting regular audits, 
thinking strategically about long-term goals and 
contracts, and providing proper guidance to man-
agers, you can ensure that your company’s con-
tingent workforce is delivering an overall value to 
your company. 

Julie Trotter is a shareholder, and Jacqueline Beau-
mont is an attorney, at Call & Jensen, APC, with 
expertise in all areas of 
employment law, includ-
ing contingent workforce 
advising, exemption and 
classification audits, class 
action litigation, trade se-
crets and employee raid-
ing, wrongful termina-
tion and discrimination 
lawsuits, and contract and 
business disputes.  

If you have questions 
about contingent work-
forces or classification is-
sues, please contact Ms. 
Trotter at 
+1 949 706 5740 or 
jtrotter@calljensen.com, 
or Ms. Beaumont at 
+1 949 706 5735 or 
jbeaumont@calljensen.com
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High-Stakes EEOC Class Action Litigation in America -- The EEOC’s Systemic Initiative and 
High-Priority Enforcement Areas:  Strategies for Global Employers By William C. Martucci & Kristen A. Page

he Equal Employment Opportunity 
Commission (commonly referred to as 
the EEOC) is the agency charged with 
enforcing many of our federal laws pro-
hibiting workplace discrimination in the 
United States.  In recent years, the EEOC 

has pursued with vigor its “systemic initiative” – 
an agency-wide priority to strengthen its approach 
to investigating and litigating systemic cases.  The 
EEOC has defined systemic cases as “pattern or 
practice, policy, or class cases where the alleged 
discrimination has a broad impact on an industry, 
profession, company or geographic area.”  The sys-
temic initiative has been gaining steam and looks 
to continue – earlier this year, the EEOC said it 
anticipates filing at least 20 new systemic lawsuits 
in 2012 and again in 2013.

This means the EEOC is bringing bigger cases, 
addressing broader issues, affecting more people, 
and getting more media attention.  The EEOC’s 
headline-grabbing initiative is raising the stakes 
for employers and heightening their interest in 
staying out of the EEOC’s sights – defending sys-
temic cases is costly, time-consuming, and often 
involves publicity.  In this article, we will pro-
vide an overview of the EEOC, analyse its sweep-
ing systemic initiative and current enforcement 
trends, and, through that lens, provide employers 
with compliance strategies to help avoid garnering 
the attention of the EEOC.

Overview of the EEOC’s Systemic Initiative

The EEOC’s systemic initiative was born in 2005 
with the creation of a special task force convened 
to examine the EEOC’s existing systemic program 
and recommend new strategies.  The Task Force 
concluded that combating systemic discrimina-
tion should be a top priority for the EEOC and 
that the agency is uniquely able and uniquely po-
sitioned to do so.  

The Task Force said the EEOC has a “unique abil-
ity” to identify systemic cases because it has ac-
cess to substantial data, including information on 
employment trends and demographic changes.  It 

found the EEOC to be “uniquely positioned” to 
litigate them because: (1) it does not have to meet 
the stringent requirements of Fed. R. Civ. P. 23 to 
maintain a class suit; (2) it may be able to bring 
certain systemic cases that the private bar is not 
likely to handle for financial reasons; and (3) its 
nationwide presence permits it to act as a “large 
yet highly specialised law firm with a unique role 
in civil rights enforcement.” 

Since implementation of the initiative, the EEOC 
has become increasingly aggressive in its pur-
suit of systemic cases using a “national law firm 
model.”  At the end of fiscal year 2011, the agency 
maintained 580 active systemic investigations.  In 
that same time period, 40% of its systemic inves-
tigations resulted in “reasonable cause” findings, 
and about one-third of lawsuits filed were “mul-
tiple victim” suits.

Strategies the EEOC is Using to Pursue 
High-Profile Systemic Cases

The EEOC is using a variety of strategies to ad-
vance its systemic initiative and increase its inven-
tory of systemic investigations and lawsuits.  Those 
strategies include:
o Merging the investigation and litigation phases
o Transforming a single charge into a systemic ac-
tion
o Making nationwide requests for data, including 
broad e-discovery and HR system data
o Using subpoenas and subpoena enforcement ac-
tions to obtain nationwide information from em-
ployers

T o Partnering with other agencies (like the OFCCP 
and DOL) to share information 

These strategies have been effective for the EEOC 
in many instances, but employers are more fre-
quently challenging them and have had recent 
success in pushing back on the agency’s expansive 
and often secretive investigative efforts.  For ex-
ample, in EEOC v. Burlington Northern Santa Fe 
Railroad Company, the Tenth Circuit rejected the 
agency’s use of its subpoena power to build a sys-
temic case.  No. 11-1121 (10th Cir. Feb. 27, 2012).  
The court found the subpoena for nationwide em-
ployment records was “not relevant” to a case that 
initially involved just two claims of disability dis-
crimination, both from employees in Colorado.

The EEOC’s Leading Enforcement Areas in 
2012

In addition to its strategy of pursuing larger cases, 
the EEOC has given particular focus to certain 
enforcement areas in recent years, many of which 
lend themselves quite easily to the systemic initia-
tive.

Disability Discrimination and Leave Policies:  The 
EEOC has given special focus to leave of absence 
policies, particularly to “no fault” leave policies 
(where an employee is automatically dismissed af-
ter using a certain amount of leave).  The EEOC’s 
position is that such policies should be modified 
to account for reasonable accommodations that 
may be needed by an employee on leave.

Hiring Practices:  The EEOC believes it is uniquely 
positioned to investigate and litigate discrimina-
tory hiring cases on a large-scale basis.  It is look-
ing for industries where protected groups may be 
underrepresented in certain job categories, with 
reliance on data obtained during investigations, in 
EEO-1 reports, and in census studies.

Arrest and Conviction Records:  The EEOC has is-
sued updated guidelines providing that criminal 
record information obtained during background 
checks cannot be used to screen out applicants, 

unless the information is related to the field of 
work in which the candidate is seeking employ-
ment.  The EEOC’s focus is on whether use of 
background checks has a disproportionate impact 
on certain protected groups.

Pay and Promotions:  Again, the EEOC believes 
it is in a strong position to pursue disparate im-
pact theories relating to pay and promotions, giv-
en its ability to obtain nationwide employee data 
through use of its subpoena power.

Gender Discrimination:  The EEOC is giving great-
er focus to pursuing cases involving discrimina-
tory treatment tied to gender-specific traits like 
pregnancy and breastfeeding, arguing that such 
differentiated treatment is gender discrimination.  

What If the EEOC Focuses A Systemic 
Investigation on Your Company?

If your company should find itself facing the scru-
tiny of the EEOC in a systemic investigation, there 
are a few considerations to bear in mind.  

First, if you receive a broad request for informa-
tion, attempt to gain an understanding of the rea-
son for the request and cooperatively narrow it.  

Second, consider providing information to the 
EEOC in a phased manner and highlight informa-
tion that may be important, but not requested.  

Third, if you receive a subpoena from the EEOC, 
remember there is a very short five-day response 
time.  

Fourth, be alert to preservation obligations and 
provide early notice of the need to maintain broad 
categories of information.  

Fifth, involve experienced legal counsel in re-
sponding to charges involving a systemic focus – 
information and documents provided at the out-
set will influence the course of the investigation 
and any litigation that may result.
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Concluding Thoughts

The EEOC’s systemic initiative is likely to grow and 
be with multinational employers for many years 
to come.  While the particular enforcement trends 
will surely evolve, the EEOC’s interest in pursu-
ing large cases is not likely to change, particularly 
in this time of economic challenge.  The EEOC 
believes it is a wise use of its limited resources to 
pursue more systemic cases with a greater likeli-
hood of having a broad, deterrent effect.  Employ-
ers should remain mindful of the EEOC’s intent 
to grow its systemic docket and be self-analytical 
in terms of potential areas for improvement that 
could be viewed through a “systemic” lens.

William C. Martucci and 
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ployment Litigation and 
Policy Group at Shook 
Hardy & Bacon, L.L.P. 
in Washington, D.C. and 
Kansas City, Missouri.  
They represent corporate 
employers exclusively and 
regularly litigate against 
the EEOC and defend 
multi-plaintiff and sys-
temic actions throughout 
the country.  Concerning 
Shook, Hardy, & Baco, 
Chambers USA: America’s 
Leading Lawyers for Busi-
ness notes: “A Powerhouse.  
Truly one of the best litiga-
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U.S. State Laws to Ban Employer-Access to Applicant/Employee Social Media & 
the U.S. Federal Government Response By Brian M. Clifford, Esq.

growing trend among U.S. employers is 
requesting applicants’ usernames and 
passwords to gain access to and review 
personal social-media accounts as part 
of the hiring process.  There are argu-

ments for and against employers doing so.  The 
public outcry against this practice has caused law-
makers and social-media companies to take steps 
to address concerns.  

In response to this trend, Facebook implemented 
a provision in its Statement of Rights and Respon-
sibilities making it a violation to share or solicit 
password information.  Facebook reasoned: 

“We’ve seen a distressing increase in reports of em-
ployers or others seeking to gain inappropriate 
access to people’s Facebook profiles or private in-
formation.  This practice undermines the privacy 
expectations and the security of both the user and 
the user’s friends.  It also potentially exposes the em-
ployer who seeks this access to unanticipated legal 
liability.”  

Some state lawmakers have stepped-up to curb the 
practice, as well.  While Maryland lays claim as 
the first to do so, four states -- California, Illinois, 
Maryland, and Michigan -- enacted legislation in 
2012 that prohibits such conduct by employers.  
At least 28 states have passed or proposed similar 
laws.  

Most recently, Arizona introduced law on Feb-
ruary 17, 2013, that would prohibit an employer 
from doing any of the following:

a) requesting or requiring an employee or appli-
cant to disclose any username, password or other 
means of accessing a personal account or service 
through an electronic communications device;

b) discharging, disciplining or penalizing an em-
ployee for the employee’s refusal to disclose such 
information or threatening to do so; or

c) failing or refusing to hire an applicant for the 
applicant’s refusal to disclose such information. 

How is the U.S. Federal Government Approach-
ing the Issue?

Federal lawmakers reintroduced law on 6 Febru-
ary 2013, to prohibit the practice of employers re-
quiring personal passwords and other information 
for the purpose of accessing personal online user 
accounts.  The Social Networking Online Protec-
tion Act (“SNOPA”) was originally introduced in 
response to employment-setting privacy concerns 
and so called “Facebook snooping.”  The proposed 
law, introduced by Rep. Eliot Engel (D-NY) and 
co-sponsored by Rep. Jan Schakowsky (D-IL), 
would essentially ban employers from doing so 
on a nationwide scale.  SNOPA was framed as “[a] 
bill to prohibit employers and certain other enti-
ties from requiring or requesting that employees 
and certain other individuals provide a user name, 
password, or other means for accessing a personal 
account on any social networking website.” 

Supporters argue its protections will extend even 
further.  Rep. Schakowsky said: “The American 
people deserve the right to keep their personal ac-
counts private” and “no one should have to worry 
that their personal account information, including 
passwords, can be required by an employer.”  Rep. 
Engel extended it further saying, “passwords are 
the gateway to many avenues containing personal 
and sensitive content – including email accounts, 
bank accounts, and other information” and “several 
states, including New York have begun addressing 
the issue, but we need a federal statute to protect all 
Americans across the country.”  If passed, SNOPA 
would prohibit current or potential employers 

A from requiring a username, password or other ac-
cess to online content and would not permit em-
ployers to demand such access to discipline, dis-
criminate, or deny employment to individuals, nor 
punish them for refusing to volunteer such infor-
mation.  

If employers are openly asking for private social-
media access, they already risk an employment dis-
crimination claim by a rejected applicant.  For ex-
ample, the Age Discrimination in Employment Act 
(“ADEA”) protects persons age 40 and over from 
discrimination in the workplace based on age, even 
during the hiring process.  A person’s age, however, 
is usually listed prominently on Facebook profiles.  
Also, Title VII of the Civil Rights Act of 1964 (Title 
VII) prohibits employment discrimination based 
on race, color, religion, sex, or national origin.  In 
most instances, employers are prohibited from con-
sidering any of these attributes during the hiring 
process.  There are many ways to judge an appli-
cant’s or employee’s ability to perform a job with-
out requiring Facebook snooping.  SNOPA would 
make the practice illegal.  

For now, SNOPA waits for review by the House 
Education and Workforce Committee.  Support 
continues to grow as several other members of 
Congress, including Rep. Paul Tonko (D-NY), Rep. 
Keith Ellison (D-MN) and Rep. Chellie Pingree (D-
ME), jump on board to support the bill.  The main 
arguments for and against these proposed laws 
center around United States Constitutional privacy 
concerns, however, employers should consider that 
restricting access to this type of information might 
not be as harmful as opponents argue.  Social me-
dia, like Facebook, is likely to contain information 
that is particularly troublesome under various anti-
discrimination laws.  

While there has been outcry over employers re-
questing such information due to privacy and em-
ployee-rights, the laws have significant support and 
public social-media concerns are sure to remain 
high.  These laws, however restrictive on employers’ 
ability to deeply investigate its applicants, may save 
employers heartache down the road.  

Brian Clifford is an attor-
ney with Waller Lansden 
Dortch & Davis, LLP in 
Nashville, Tennessee.  Em-
ployers in a broad range 
of industries—including 
education, energy, health-
care, hospitality, insur-
ance, manufacturing, and 
packaging—rely on Brian 
Clifford to defend allega-
tions and to provide counseling on issues involving 
discrimination, harassment, retaliation, wage and 
hour, wrongful discharge, and immigration.  

Brian Clifford can be contacted by phone on +1 615 
850 8504 or alternatively via email at 
Brian.Clifford@wallerlaw.com
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Litigating Cross-Border Discrimination Claims in Multiple Jurisdictions: 
A Global Strategy for Expatriate Employees* By Robert B. Stulberg & Amy F. Shulman**

mericans working in foreign jurisdic-
tions often enjoy protection from dis-
criminatory conduct under the laws 
of both their home and host countries.  
Faced with discriminatory conduct, 

those employees may be best advised to pursue 
their claims in both jurisdictions.  Such coordi-
nated action has distinct advantages for the ex-
patriate employee and poses serious challenges to 
the defending employer.  United States courts will 
generally exercise jurisdiction in such cases con-
currently with their foreign counterparts.  Thus, 
litigating at home and abroad, whether concur-
rently or sequentially, can expand the employee’s 
discovery rights, range of claims, and potential 
damages.  

I.  United States Anti-Discrimination Laws 
A.  The Age Discrimination in Employment Act 

(“ADEA”)1

The ADEA prohibits employment discrimination 
on the basis of age.”2  The ADEA allows recovery 
of damages owed as a result of the ADEA viola-
tion,3  liquidated or double damages for willful 
violations of the ADEA by a private-sector em-
ployer,4  and attorneys’ fees and costs.5   

In 1984, in response to several federal courts of 
appeals holding that the ADEA, as originally en-
acted, did not apply extraterritorially,6   Congress 
amended the ADEA “to assure that the provisions 
of the ADEA would be applicable to any citizen of 
the United States who is employed by an Ameri-
can employer in a workplace outside the United 
States.”7  The 1984 amendments expanded the def-
inition of “employee” in ADEA § 11(f)8  to include 
“any individual who is a citizen of the United States 
employed by an employer in a workplace in a for-
eign country.”9  The 1984 amendments, however, 
restricted the extraterritorial reach of the ADEA 
to employees working in a foreign country for an 
employer controlled by an American corpora-
tion.10 Specifically, the 1984 amendments added 
a new subsection (h) to section 4 of the ADEA11,  
which provides:

(1) If an employer controls a corporation whose 
place of incorporation is in a foreign country, any 
practice by such corporation prohibited under 
this section shall be presumed to be such practice 
by such employer.
(2) The prohibitions of this section shall not apply 
where the employer is a foreign person not con-
trolled by an American employer. 
(3) For the purpose of this subsection the determi-
nation of whether an employer controls a corpora-
tion shall be based upon the–
 (A) interrelation of operations,
 (B) common management,
 (C) centralised control of labor relations, 
and
 (D) common ownership or financial con-
trol of the employer and the corporation12 

Thus, the ADEA covers employment in a foreign 
country when the employee is an American citizen 
working or applying for work with an employer 
that is, or is controlled by, an American corpora-
tion.13 The ADEA, however, will not protect an 
American (or foreign) citizen working abroad for 
a foreign employer, including a foreign parent of 
an American subsidiary.14    Nor will the ADEA 
protect a non-American citizen working abroad 
for an American corporation.15  Further, the ex-
traterritorial application of the ADEA will not be 
affected by the locus of the claimed discriminatory 
conduct.16   

B. Title VII17  and the ADA18  

Title VII makes it an unlawful employment prac-
tice for an employer “to fail or refuse to hire or 

A to discharge any individual, or otherwise to dis-
criminate against any individual with respect to 
his compensation, terms, conditions, or privileges 
of employment, because of such individual’s race, 
color, religion, sex, or national origin . . . .”19   The 
ADA prohibits discrimination against a qualified 
individual with a disability because of the disabil-
ity, with regard to job application procedures, hir-
ing, advancement, discharge, employee compen-
sation, job training, and other terms, conditions 
and privileges of employment.20  Both Title VII 
and the ADA authorise the recovery of compensa-
tory damages, including front pay and emotional 
pain and suffering, punitive damages, consequen-
tial damages, and attorneys’ fees and costs.21    
 
In response to the Supreme Court’s decision in 
EEOC v. Arabian American Oil Co., which held 
that Title VII did not apply outside the United 
States,22  Congress enacted the Civil Rights Act 
of 1991 (CRA)”23  which expressly extended the 
reach of Title VII and the ADA to American citi-
zens working in foreign countries.24  Specifically, 
the CRA expanded the definition of “employee” in 
Title VII § 2000e(f), and in ADA § 12111(4), by 
adding, “[w]ith respect to employment in a for-
eign country, such term ‘employee’ includes an in-
dividual who is a citizen of the United States.”25   
 
The Civil Rights Act of 1991 also authorised extra-
territorial application of Title VII and the ADA to 
a foreign-incorporated company controlled by an 
American employer, using substantially the same 
statutory language and the same four-part control 
test set forth in ADEA section 4.26   In addition, 
it added language to Title VII § 2000e-1 and ADA 
§ 12112, respectively, stating that Title VII and the 
ADA “shall not apply with respect to the foreign 
operations of an employer that is a foreign person 
not controlled by an American employer.”27  
 
Title VII and the ADA, therefore, apply extraterri-
torially when “the employee is a United States citi-
zen and . . . the employee’s company is controlled 
by an American employer.”28  Title VII and the 
ADA do not apply to an American (or foreign) 
citizen working abroad for a foreign employer, in-

cluding a foreign parent of an American subsid-
iary.29   Further, although non-citizens working 
in the United States are covered by Title VII and 
the ADA,30  non-citizens working abroad for an 
American company are not protected by those 
statutes.31 

II.  EU and Member States’ Anti-Discrimina-
tion Directives and Laws 

 
Since the adoption in 2000 of the European Union’s 
(EU) Racial Equality Directive and Employment 
Equality Directive,32  and the transposition of 
those Directives into the laws of twenty-seven 
Member States, statutory protections against dis-
criminatory employment practices have become 
available in those jurisdictions.33  Most Member 
States’ legislation expressly prohibits direct and 
indirect discrimination, as well as harassment 
and instruction to discriminate.  Moreover, most 
Member States’ legislation goes beyond EU statu-
tory requirements as to grounds of prohibited 
discrimination, scope of protection, or powers of 
public bodies entrusted with promoting equal op-
portunity practices and assisting discrimination 
victims.34  Most Member States’ legislation also 
prohibits “victimisation,” referred to as “retalia-
tion” in the United States, against those who com-
plain of discrimination or unequal treatment.35  
Some of those jurisdictions protect only the in-
dividual employee or employees submitting the 
complaint. In other jurisdictions, “victimisation” 
protection extends to witnesses and other employ-
ees who provided support for the complaining in-
dividual.36

For the most part, legal protections against pro-
hibited discrimination under Member States’ 
laws do not depend upon the victim’s nationality, 
citizenship, or residence status.37 A report of the 
European Commission’s Directorate-General for 
Employment, Social Affairs, and Inclusion has 
opined that “[t]his implies that national anti-dis-
crimination laws should apply to all persons on a 
Member State’s territory irrespective of whether 
they are EU or third-country nationals.”38 
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Thus, Americans who experience employment dis-
crimination while working in EU Member States 
that prohibit such conduct should be able to seek 
remedies in those jurisdictions pursuant to those 
laws, in addition to any remedies they may have 
in the United States under its federal or state laws.  
The same principle would apply where Americans 
employed abroad are discharged in circumstances 
giving rise to wrongful dismissal or unfair dis-
missal claims available under the jurisprudence of 
their host country but not their own unless, they 
enjoy the protection of collectively bargained or 
individual contracts. 

III. Concurrent Jurisdiction

The availability of anti-discrimination or related 
laws in multiple jurisdictions, however, does not, 
in and of itself, permit the expatriate discrimina-
tee to pursue claims in the courts of both jurisdic-
tions. Those courts must be willing to assert con-
current jurisdiction in order for a global litigation 
strategy to work. 

As a general matter, United States federal courts 
will exercise jurisdiction concurrently with the 
foreign courts “handling related litigation,” at least 
until a judgment in one jurisdiction can be as-
serted as res judicata in the other.39  When a de-
fendant challenges an American court’s exercise of 
concurrent jurisdiction, the court will first evalu-
ate whether the two proceedings are “parallel” or 
coextensive.40   In general, American courts will 
exercise concurrent jurisdiction where the Ameri-
can case presents issues that will not be resolved in 
the foreign action.41

Even when American and foreign claims complete-
ly overlap, American courts still may exercise con-
current jurisdiction.42   American federal courts 
will generally grant a defendant’s request that the 
court abstain from exercising parallel concurrent 
jurisdiction only upon a showing of “exceptional 
circumstances.”43  In making that determination, 
courts will consider, among other things, the sim-
ilarity of the parties and issues, adequacy of the 
foreign forum, prejudice and convenience to the 

parties, and the connection of the litigation to the 
United States and to the foreign forum.44   

In some concurrent actions, defendants have 
sought dismissal on the ground of forum non 
conveniens, a doctrine permitting a court to de-
cline to hear a dispute even when jurisdiction and 
venue are otherwise proper.45  In evaluating that 
defense, courts assess the degree of deference to be 
given to the American plaintiff ’s choice of forum, 
and the adequacy of the alternative forum pro-
posed by the defendant, and then balance relevant 
private and public interests.46

Although there are very few United States court 
decisions involving concurrent jurisdiction of for-
eign and American employment claims, the juris-
prudence of concurrent jurisdiction suggests that 
an expatriate plaintiff can assert statutory discrim-
ination claims in the United States and related 
claims in a foreign jurisdiction.47   In so doing, 
however, counsel should be careful to present the 
litigation so that the United States claims are dis-
tinct from, or at least not wholly coextensive with, 
the foreign claims, and bear a bona fide connec-
tion to the selected United States forum.

Some defendants have sought injunctions in the 
United States barring litigation of the foreign ac-
tion.48   Courts differ, however, over the standard 
to apply to such motions.  The First, Second, Third, 
Sixth, Eighth, and District of Columbia Circuit 
Courts of Appeals apply a restrictive standard 
and will only issue an “anti-suit” injunction on 
rare occasions to protect a crucial public policy or 
the U.S. court’s jurisdiction.49  The Fifth, Seventh 
and Ninth Circuit Courts of Appeals apply, or are 
“inclined toward,” a more liberal standard,50  al-
though the Ninth Circuit has adopted, as part of 
its approach, elements of the tests employed by the 
First and Second Circuits. 51

IV. Strategic Advantages of Multiple Forums

The most obvious advantage of litigating expatri-
ate employment discrimination and related claims 
in both home and host jurisdictions is that the 

available bases for liability and damages are multi-
plied. The plaintiff can assess the claims, burdens 
of proof, evidence, witnesses, and types of dam-
ages available in each jurisdiction, and determine 
where the strongest and most valuable claims have 
the best chance of success.  Certain claims might 
be best pursued in a foreign jurisdiction, where, 
in contrast to United States law, the burdens of 
proof rest with the employer, not the employee.52  
Other claims might be best pursued in the United 
States, where, in contrast to most foreign juris-
dictions, liquidated, compensatory, and punitive 
damages are more readily available.53  Certain 
claims might be best pursued before a foreign la-
bor tribunal; others might be best pursued before 
an American jury. United States claims and for-
eign claims might be brought sequentially or con-
currently.  Of course, statutes of limitations and 
administrative exhaustion requirements often will 
determine questions of litigation timing. 

Another advantage of cross-border discrimina-
tion litigation is access to discovery.  In United 
States litigation, under the Federal Rules of Civ-
il Procedure and most state procedural rules, a 
plaintiff cannot obtain an employer’s documents 
and information until after he or she has filed a 
lawsuit against the employer and the employer has 
filed an answer to a complaint.54   Thus, typically 
in the United States, documents and informa-
tion germane to a discrimination case, such as the 
identities of persons who made the discriminatory 
decisions and the employer’s internal communica-
tions about that decision, are not available to the 
plaintiff until after the lawsuit has commenced.  

Other jurisdictions, however, such as England and 
Ireland, permit a person who believes that he or 
she has been subjected to discrimination based 
upon protected characteristics to obtain, through 
a written questionnaire posed to the employer, de-
tailed information and documents about the dis-
criminatory acts potentially at issue.55  Among 
the explicit purposes of such questionnaires is to 
help an aggrieved person decide whether to com-
mence an action.56 

A potential United States plaintiff who obtains rel-
evant documents and information through such 
foreign discovery rules, before filing a claim in the 
United States, reaps enormous substantive, strate-
gic, and economic advantages.  

The pre-litigation discovery can help the plain-
tiff decide whether to bring United States and/or 
foreign claims, shape and craft those claims, and 
commit the employer, before United States litiga-
tion begins, to the facts and positions provided in 
its response to the foreign questionnaire. Thus, 
even if no foreign litigation has been commenced, 
it is important for American counsel to confer 
with co-counsel in the employee’s host country 
to ascertain what pre-litigation discovery the em-
ployee may be entitled to in anticipation of a pos-
sible foreign proceeding.  

Conclusion

Americans contemplating litigation over discrimi-
nation suffered during foreign assignments or sec-
ondments should consider pursuing claims, where 
available, in both their home and host countries. 
United States courts will generally exercise con-
current jurisdiction over such claims. 

The extra-territorial application of American anti-
discrimination laws and the enactment of increas-
ingly robust anti-discrimination laws in foreign 
jurisdictions, particularly European Union Mem-
ber States, opens the door to such a global litiga-
tion strategy.  Such a strategy can benefit the ex-
patriate employee in gaining discovery, asserting 
claims and seeking damages.
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Unemployment rates in USA fell to a four-year low of 7.5% in April 2013, reflecting confi-
dence in the outlook for the world’s biggest economy. However, the pullback in the work-
week may obscure these figures following an increase for part-time employment. The number 
of employees not toiling a full week rose to 27.5 million from 27.4 million. Some 223,000 
more people said they were working part-time because of economic slack last month.

Youth unemployment is currently causing a major concern in Canada. A recent study by Statistics 
Canada, the country’s leading statistical agency, reports 13% of the 6.8 million Canadians aged be-
tween 15 and 29 were not in education, employment or training – a measurement known as NEET. 

Historically, from 1994 until 2013, Mexico Unemployment Rate averaged 3.69% reaching an all 
time high of 5.93% in May of 2009 and a record low of 2.22% in March of 1997. The Instituto Na-
cional de Estadistica y Geografia reported that the unemployment rate is at 4.51% in March 2013.

The rate of unemployment in Brazil fell to a ten-year low of 5.5 percent in 2012 according to figures 
released by Brazil’s office of national statistics, the IBGE. This is despite the economy struggling in 
2012 and registering only one-percent growth, dubbed a “pibinho” (small GDP) by economists.

Snapshot: The Americas

Selected Unemployment Rates

USA - 7.50%
Canada - 7.10%
Mexico - 4.51%
Brazil - 5.71%

Venezuela - 7.70%
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Recent and Prospective Legislative changes in Employment Law
By Richard Linskell

mployment law remains a key target for 
reform by the Coalition government so 
the deluge of legislative proposals and 
consultations experienced since 2010 
continues apace.  Much of it remains 
controversial and, although supporters 

see it as helping business by reducing red-tape, 
detractors see most changes as taking away im-
portant protections and being ideologically driven 
rather than evidence-based.  This article considers 
a few of the recent and proposed future changes. 

Redundancy – Collective Consultation 

The statutory requirement for a 90-day consulta-
tion period where an employer proposes 100 or 
more redundancies at one establishment within 90 
days has been reduced to 45 days with effect from 
6 April 2013.  A 30-day period remains in cases of 
20 to 99 redundancies.  This will be welcomed by 
employers since actual consultation rarely lasts or 
needs to last as long as 90 days and it often became 
simply an impediment to taking urgent business 
measures or just increased the cost of doing so.

One important change is that when calculating the 
number of redundancies to determine whether or 
for how long collective consultation is required, 
the expiry of a fixed-term contract without being 
renewed (treated in law as a dismissal) will no lon-
ger be included, meaning there may be in some 
cases a higher threshold before collective consul-
tation is engaged. 

Unfair Dismissal

A number of proposals continue the trend towards 
making unfair dismissal claims harder to bring 
and less rewarding for employees.  Although the 
maximum compensatory award has had its annual 
inflationary increase to £74,200 for dismissals tak-
ing place on or after 1 February 2013, it is pro-
posed that awards will be subject to a maximum of 
one year’s pay.  So whilst for highly paid employ-
ees this will have little impact, for the majority of 
employees, this will reduce what they can receive.  
This limit will not apply to uncapped awards such 

as discrimination and whistleblowing cases, so it 
is possible that this change, expected in the sum-
mer of 2013, rather than reduce claims, will push 
employees towards bringing more complicated 
discrimination and whistleblowing claims, which 
are more costly and time-consuming for employ-
ers to defend.

One particularly controversial proposal is the in-
troduction of Employee Shareholder status, which 
was passed by Parliament on 25 April 2013, with 
the initial proposal significantly altered as a result 
of defeat in the House of Lords.  Under the pro-
posal, employees will receive shares with a value of 
£2000 - £50,000 in return for waiving certain em-
ployment rights such as the right to claim unfair 
dismissal and requests for flexible working and the 
right to receive a redundancy payment on termi-
nation.  Changes introduced in the Lords included 
requiring the employer to give details to the em-
ployee of the rights being waived, details of the 
rights attaching to the shares such as voting rights, 
redemption and sale restrictions and the employ-
ee must have had independent legal advice, in the 
way they need for compromise agreements (now 
to be called settlement agreements) otherwise the 
waiver of rights is ineffective. It is not clear which 
employers would find this option attractive, now 
made even less attractive with the late amend-
ments, given that it introduces the complexities of 
company law and shareholder rights into employ-
ment contracts, and equally whether employees 
would be willing to accept this status. 

Finally in relation to unfair dismissal, changes 
proposed to whistleblowing claims will limit pro-
tection to those disclosures made in the “public 

E interest”, thus removing the avenue for a worker to 
bring a claim when alleging a breach of their own 
contract of employment.  This is a common sense 
change that restores the original aim of the protec-
tion.  At the same time, the requirement that the 
worker be acting in good faith has been removed 
but if the worker is not acting in good faith com-
pensation will be reduced by up to 25%.

Family-Friendly Rights

From 8 March 2013 the right to unpaid parental 
leave increased from 13 weeks to 18 weeks.  This 
change affected parents of children during the first 
five years of the child’s life.  The rules are slightly 
different for adopted children where parents can 
take parental leave at any time up to the fifth an-
niversary of the adoption or the adoptive child’s 
18th birthday (whichever is sooner).

Also, the right to request flexible working will be 
extended to all employees with at least 26 weeks’ 
pay, although this is not expected until some time 
in 2014.

Discrimination
 
A few technical changes are expected this year 
which are intended to remove red tape.  First, 
where a statutory discrimination questionnaire is 
submitted and an employer does not respond, the 
tribunal will no longer be able to draw an adverse 
inference from this lack of response.  It is also pro-
posed to remove an employer’s liability for third 
party harassment (an issue ever since the famous 
Bernard Manning case!)

Tribunal Rules

Perhaps the most significant tribunal change 
concerns the proposed introduction of issue and 
hearing fees in the employment tribunal.  These 
fees have existed in the civil courts for many years 
but, until now the tribunal system has been free.  
It is expected that in the summer of 2013, claim-
ants will be required to pay an initial fee to issue a 
claim and a further fee if the claim proceeds to a 

hearing.  This is intended to deter weak claims al-
though in reality it is likely to deter just low value 
claims.

The fee for issuing the claim will be £160 or £250 
and the additional hearing fee will be £230 or £950, 
depending on the type of claim and complexity 
involved.  For appeals to the EAT, the fee will be 
£400 with a hearing fee of £1,200.  For claimants 
who may not be able to afford these fees, the Gov-
ernment has indicated that the civil fees remission 
system will be extended to include employment 
tribunals and the EAT, although the complexity of 
this system in itself will deter many.

Amongst other changes, are that it will become 
compulsory for claimants by 2014 to refer poten-
tial claims to Acas to enable them to attempt con-
ciliation.  Certain information will need to be sent 
to Acas before bringing a claim in the tribunal.  

The Acas officer will then offer to attempt to re-
solve the dispute without it reaching the tribunal 
system.  If either party does not participate or 
settlement is not achieved within one month, the 
early conciliation period will end and the case can 
proceed.  

A certificate from Acas that the process has been 
followed will be necessary for the claim to pro-
ceed.  Although it is difficult to judge the likely 
impact of this proposal, it should help to focus 
parties’ minds, at an early stage, on the value and 
merits of a claim. 

A number of proposals continue the 
trend towards making unfair dis-
missal claims harder to bring and less 
rewarding for employees.

“

”
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Financial Penalties for Employers

One change that employers will not welcome is 
the power of a tribunal to order a financial penalty 
(payable to the Secretary of State) if there are any 
‘aggravating features’ in circumstances where an 
employer has breached an employee’s employment 
rights.  The tribunal will be able to set the penalty 
at 50% of any compensation awarded to a claimant 
subject to a minimum of £100 and a maximum of 
£5,000.  The penalty will be reduced by 50% if it is 
paid within 21 days.  This is also expected in 2014

Conclusion

There is a lot happening in the world of employ-
ment law.  Some might say that the changes will 
serve to make the process more efficient than it 
currently is.  Others may argue that change is un-
necessary and some, like the employee sharehold-
er contracts, may just turn out to be a damp squib.  
Whatever the practical effects, employers and em-
ployment lawyers will need to keep a close eye on 
developments.

Richard Linskell, Ogletree 
Deakins, an international 
specialist employment 
law firm providing em-
ployment advice to clients 
throughout the world. 
 
Richard is also Deputy 
Chair of The Employment 
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Current Developments in UK Employment Law
By Martin Warren

he UK general election of 2010 led to 
a centre-right coalition.  The Coalition 
Agreement contained commitments to 
reform employment law and cut red tape, 
as well as promises to introduce new fam-

ily friendly and equality rights for employees.

Fast forward three years and some progress has 
been made in reforming employment law.  How-
ever, there is a frustration amongst some employ-
ers at the constant stream of Government consul-
tations and policy announcements which have the 
tendency to confuse rather than clarify workplace 
rights and responsibilities.

Recent Changes to UK Employment Law

In terms of progress to date, the following changes 
have been made:

• The qualifying period before an employee can 
claim unfair dismissal increased from one to two 
years.

• The default retirement age was removed mean-
ing that now an employer has to justify any de-
cision to retire someone against their wishes to 
avoid falling foul of age discrimination and unfair 
dismissal laws.

• The 90 day consultation period, during which 
employers are required to consult with employee 
representatives in the event of large-scale lay-offs, 
has been reduced to 45 days and the expiry of 
fixed term contracts excluded from the scope of 
such consultation.

The halving of the 90 day consultation period has 
been welcomed by employers.  In a survey of our 
clients, over three-quarters of respondents sup-
ported a reduction with many expressing the view 
that it can inject excessive delay at a time when 
employers may need to act with urgency to sustain 
a business.  

In contrast, with many employers feeling com-
pelled to abandon mandatory retirement follow-

ing the removal of the default retirement age, our 
survey revealed that 47 per cent of respondents 
wanted the default retirement age reinstated.  The 
chances of this happening under the present Gov-
ernment are slim.

Forthcoming Changes to UK Employment Law 

Looking ahead, there are further changes to em-
ployment law due to be implemented over the 
next three years.  They span a range of topics in-
cluding reforms to whistle-blowing and directors’ 
pay, changes to workplace dispute resolution and 
employment tribunal practice, the introduction 
of employment tribunal fees and employer penal-
ties as well as shared parental leave and are sum-
marised below:

Whistle-blowing

From June 2013, disclosures must be in the pub-
lic interest if whistleblowers are to be protected 
against victimisation under employment law.  
With a view to countering any deterrent effects 
of this change, disclosures will no longer need to 
be made in good faith.  More significant for em-
ployers is a new liability being introduced for any 
bullying or harassment of whistle-blowers by col-
leagues.  Unless an employer has taken reasonable 
steps to prevent this, it will be deemed liable.  It is 
vitally important, therefore, that employers have a 
policy in place to protect genuine whistle-blowers 
and communicate this to the workforce.  

T Directors’ pay

There are a number of changes in respect of di-
rectors’ pay within quoted companies, involving 
greater in-put from shareholders.  The changes 
are expected to come into force in October 2013 
and require companies’ remuneration policies to 
be approved by shareholders at least every three 
years and payments to directors to accord with the 
approved policy or be approved by shareholders.
 

Workplace dispute resolution

The Government is attempting to make it easier 
for employers to broach agreed terminations with 
employees, where an employment relationship is 
not working out, safe in the knowledge that such 
negotiations cannot be disclosed during an unfair 
dismissal claim to a tribunal (should the employ-
ee bring a claim, if, for example, the negotiations 
fail).  Unfortunately, the legal change to make this 
happen is far from straightforward and exposes 
the employer to satellite litigation.  As such, many 
employers may be discouraged from relying on 
the new law until case law provides some clarity.

In addition, from spring next year, most prospec-
tive claimants will be required to contact Acas (an 
independent state-funded organisation devoted to 
preventing and resolving employment disputes) 
before they can lodge employment tribunal pro-
ceedings.  The Government’s hope is that by in-
volving Acas in this way, more workplace disputes 
will be conciliated away from an employment tri-
bunal.

Employment tribunal practice, including new em-
ployer penalties and fees

Various changes are being made to employment 
tribunal practice this summer with the aim of de-
livering robust case management powers and the 
efficient handling of employment claims.  This 
reflects widespread criticism of employment tri-
bunals, particularly from employers, for being in-
consistent and failing to address weak and vexa-
tious claims.  

In addition, the Government is seeking to transfer 
some of the cost of running the tribunal system 
from the taxpayer to those who use the system.  It 
is hoped that introducing fees, primarily paid by 
claimants and not employers, will also encourage 
settlement at the earliest opportunity.

These and other related employment law changes 
are expected to change the conduct and outcome 
of workplace disputes for the better.  Until they 
bed down in practice, it is unclear how success-
ful they will be, for example if tribunals disappoint 
employers by failing to adopt a more robust ap-
proach to unreasonable claims.

One of the least popular changes for employers 
is the introduction, from spring 2014, of finan-
cial penalties for those found to have breached 
employment rights.  The starting point for deter-
mining the penalty is 50% of the compensation 
awarded, subject to a minimum sum of £100 and 
maximum of £5000.

Shared parental leave

Sweeping changes to maternity and adoption leave 
arrangements are planed from 2015.  Under the 
proposed new regime, the mother of a new baby 
will still be entitled to 52 weeks’ maternity leave 
and 39 weeks’ statutory maternity pay.  However, 
at any point more than two weeks after the birth 
she will be able to convert any remaining mater-
nity leave and pay into shared parental leave.  This 
new type of leave and pay will be available for the 
two parents to share, taking it in turns or taking 
time off together, although only employees with 
at least six months’ service will qualify.  Where 
eligible, adopters will also be able to take shared 
parental leave.  

The Government has also promised to extend the 
right to ask for flexible work arrangements to all 
employees, not just parents and other carers, from 
2014.
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While shared parental leave marks a bold move 
away from the current highly gender-based ap-
proach to parental leave, few employers will look 
forward to yet another overhaul of this complex 
area of employment law.  

Business transfers

The Government is also reviewing UK TUPE law 
which regulates employment rights in the event of 
certain business sales and transfers.  It has con-
sulted on a number of highly technical changes, 
including repealing the law which applies TUPE 
to many outsourcing situations, with the aim of 
implementing any changes later this year.  

Conclusion

Employers will welcome many of the changes be-
ing brought forward by the Government as part of 
its Employment Law Review.  In particular, halv-
ing the 90 day redundancy consultation period 
and upcoming measures to improve employment 
tribunals and encourage the informal settlement 
of disputes.  

In response, employers need to prepare for the 
changes by amending their own policies and en-
suring staff are properly trained, particularly in 
relation to whistle-blowing and, in due course, 
flexible working and shared parental leave; check-
ing directors’ pay and termination payments for 
compliance (listed companies only); and review-
ing whether their current settlement and employ-
ment litigation practices are still appropriate.
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The “Latest” Labour Reform -  A New Flexible Framework for Spanish Employment
By Marta Alaman

he much awaited employment law reform 
arrived in the form of Royal Decree-Law 
3/2012 of 10 February on urgent mea-
sures for the reform of the job market.  
The reform is wide-ranging and takes on 

board most of the changes sought by employers’ 
organisations, law firms, associations of the self-
employed, and a huge number of institutions both 
in Spain and abroad.  .  This reform takes Spain 
closer to the laws of the other countries of the Eu-
ropean Union and modernises its labour market 
giving it the necessary flexibility and vitality.  

There are many issues affected by the reform.  Our 
intention is to seek to analyse one of them: inter-
nal flexibility of companies and collective bargain-
ing, in a systematic way, comparing them to the 
situation prior to the reform.  

Internal Flexibility of Companies & Collective 
Bargaining 

One of the most significant advances of the re-
form is its commitment to the adaptation of terms 
of employment to the different needs which may 
arise over time.  Companies must be able to adapt 
to changing circumstances without necessarily us-
ing dismissal as a means of adjustment.  It implies 
that companies will be able to reduce or to have 
their cost under control considering their specific 
situation.

The reform introduces flexibility to the regulation 
of functional mobility, geographical mobility, al-
terations to terms of employment and suspension 
or temporary reduction of working time.  There is 
also greater emphasis on company labour agree-
ments, which will prevail in most of their matters 
over national or regional agreements for a particu-
lar sector.  

The measures adopted by the reform are generally 
highly beneficial in terms of achieving flexibility 
without depriving employees from their rights and 
preserving trade union and judicial safeguards.  
And up to the present day our labour courts are 
supporting the reform by not adopting too restric-

tive an interpretation in these matters.  

The system of workers classification is the sub-
ject of significant reform with the disappearance 
of work categories and the setting out of work 
classification around work groups.  The group is 
a compendium of different tasks, functions, work 
specialisations or responsibilities assigned to the 
employee

In accordance with the new system of classifi-
cation, functional mobility within the group is 
maintained, therefore an employee belonging to 
one Group could be asked to perform any of the 
functions corresponding to the Group.  The refer-
ence to category has now been removed.  The only 
limitations which can apply are academic or pro-
fessional qualifications necessary to carry out the 
job in question.  

Substantial changes to terms of employment, 
governed by article 41 of the Statute of Workers 
Act, may only be adopted by the employer where 
there are economic, technical, productivity or 
organisational grounds.  These grounds have be-
come softer being compared with those required 
to dismiss employees.  

The terms of single employment contracts as well as 
those of collective agreements can be changed, making 
it possible to alter what had been agreed on an individ-
ual basis.   Regarding the affected matters, apart from 
those already existing, (working time, remuneration 
system, shifts.  etc) the amount of salary is added to the 
list of substantial changes alongside the system of remu-
neration, thus making possible reductions of salary.                                                                  

T The classification of a term of employment is sim-
plified by its being either individual or collective, 
depending on the number of employees it affects 
in a period of 90 days, in accordance with the 
percentages laid down for collective dismissal for 
business reasons.  

The procedure has been simplified and the periods 
required for the negotiation and consultation with 
the workers representatives have been reduced.  
Changes to terms of employment contained in a 
collective labour agreement must be by way of 
the new procedure contained in article 82.3 of the 
Statute of Workers Act as amended.  

Within Article 82.3 of the Workers Statute, not 
only is the salary opt-out regulated but also the 
possibility of not applying the collective bar-
gaining agreement, on the same subjects as those 
provided in the substantial list of changes of the 
labour conditions, to which are added the “volun-
tary improvements of the protective actions of the 
Social Security”.  

The causes required in order not to apply these 
subjects of the agreement are economic, technical, 
organisational and productivity grounds, quite 
mistakenly, the same as are required for the dis-
missals, for objective reasons.  

• It is understood that there exist economic 
grounds when the company’s results reflect a neg-
ative economic situation, such as: losses, foreseen 
losses or a persistent decrease in sales or income 
over two consecutive quarters, as compared with 
the same quarters in the previous year.  

• There are understood to be technical grounds 
when certain changes take place; these include, 
among others, changes in the means or equipment 
used in production.  

• There are understood to be organisational 
grounds when there are changes, among others, in 
the work systems and methods used by the com-
pany’s workforce, or in the way in which produc-
tion is organised.  

• Production-related grounds are understood to 
be present when there are changes, among others, 
in the demand for the products or services which 
the company intends to market.  

The new conditions agreed independently of the 
collective agreement can only be maintained in 
effect until the expiry of the affected Collective 
Agreement.  From the non-application procedure, 
different possibilities draw attention, offered to re-
solve the discrepancies that might arise during the 
negotiation.

Simplification of collective bargaining: The 
changes on the subject of collective bargaining are 
aimed at preserving the negotiating autonomy of 
the company and its representatives, to maintain 
the consideration of the collective agreement as a 
living document that can be subject of modifica-
tion during its term by the negotiating parties, and 
to avoid the freezing or paralysis of the laws slow-
ing the extension of the agreement beyond two 
years from the date on which it was terminated.

Article 84.2 of the Workers Statute maintains the 
subjects that are reserved for collective bargaining 
within the company, but it no longer permits the 
State or Regional sectorial agreement to be able to 
reduce the scope of said reservation.  The same pri-
ority is given to that negotiated in the agreements of 
groups of companies.  

In practice many companies are using this channel, 
through collective bargaining, with the consent of 
the representatives of the workers, to establish a set of 
rules that is truly adapted to its needs: Increase of sal-
ary, salary system, professional categories, irregular 
distribution of the working time during the year, etc.  
Companies are creating their own legal framework, 
which will allow them to be more competitive.

Lastly, the extended applicability of the agreements is 
limited to two years counting from the termination 
of the collective agreement.  This modification, with 
regard to the extended applicability of the agree-
ments, is absolutely necessary if what is intended is 
to modernise our labour relations.  
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The time limitation of the application of the agree-
ments will encourage the negotiating panel to 
drive their negotiations, in a much more effective 
way, combining in that time the legislation with 
the agreed regulations and adapting in a realistic 
manner to the demands of the labour relations.  
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The New Regulation Of Unlawful Termination In The New Labour Code
By László Kenyeres & Barnabás Buzási

efore 1 July 2012 a termination judged 
to be unlawful could have had fatal fi-
nancial consequences for a smaller 
company.  Why? Let us imagine that a 
court decides, in its final decision ren-

dered 3 years after the beginning of the lawsuit, 
that a termination was unlawful and the compa-
ny as employer has to pay an amount equal to 50 
months’ average salary to the winning employee as 
lost salaries and compensation.  Little imagination 
is required to see the impact of such a decision on 
the economic situation of an employer, even if the 
concerned employee was not in a leading position.

How is it possible? According to the previous La-
bour Code, terminated employees – in case of 
winning the lawsuit – were entitled to their lost 
salaries until the end of the employment lawsuit; 
and they were also entitled to flat rate compensa-
tion (i.e.  liquated damages) in the amount of 2 to 
12 months’ of average salaries if no reinstatement 
into the original position was requested.  Previ-
ously, employees were interested in longer lawsuits 
if they saw that they would be the winning party.  
Summarising the previous regulations of unlawful 
termination, we can conclude that it was expressly 
pro-employee, since the employees received a full 
salary for the period of the lawsuit, they had no 
strict obligation to mitigate damage, reinstatement 
in to the former position could be requested in all 
cases, the burden of proof was on the employer, it 
was difficult to prove that damage was compen-
sated from other sources and employees were en-
titled to get automatic liquated damages when the 
court found the termination unlawful.

The new rules of unlawful termination

As of 1 July 2012, the new Labour Code entered 
into force, which fundamentally changed the reg-
ulation of unlawful termination.  It can generally 
be concluded that the new act takes a pro-employ-
er approach, and this is particularly true for the 
new provisions regulating unlawful termination.

Decreasing employer’s burden

In the new legislation, the legislator’s clear in-
tention was to decrease the financial burden on 
employers.  On one hand, this is intended to be 
achieved by mitigating the amounts payable in 
case of an employment lawsuit lost by the em-
ployer, and on the other hand, by decreasing the 
number of employment lawsuits, since litigation 
that could occasionally last for several years may 
bring about significant costs.

Maximised compensation for the loss of salary

Accordingly, the new act has regulated the amount 
which the unlawfully terminated employee can 
claim as compensation for lost income.  In con-
trast to the previous regime described above, re-
instatement of the employee may only take place 
in exceptionally serious cases, for example if the 
termination infringes the principle of equal treat-
ment or violates a prohibition of termination; for 
example if the employer terminates the employ-
ment relationship during pregnancy or maternity 
leave.

As a result, the dominant legal consequences have 
changed: primarily, compensation is to be paid in-
stead of reinstatement; more closely, lost income 
has to be paid, the amount of which has been 
maximised in the amount of 12 months of the em-
ployee’s absence fee.  The new regime also departs 
from the rule that the employment of the employ-
ee is terminated by the final and binding judgment 
that determines the unlawfulness of termination; 
termination now terminates the employment at 

B the date contained therein, hence the employee is 
not entitled to further compensation for this.  

The questions of proving damage to the 
employee

The new regulation also abolishes the formerly 
controversial flat-rate damages equivalent to 2-12 
months’ average salary of the terminated employ-
ee, the amount of which was determined in the 
judge’s discretion, and apart from a maximised 
compensation with respect to lost income of the 
terminated employee, it does not impose any 
other compensation obligation on the employer.  
Instead, it generally obliges the employer to com-
pensate the damage caused by the unlawful termi-
nation of the employment to the employee.

Numerous questions emerge in relation to this.  
Is the terminated employee required to prove, in 
accordance with general tort rules, the damage 
suffered in connection with the unlawful termina-
tion? What is the standard of the burden of proof 
on the employee in this respect?

Since the new law prescribes, as a basic principle, 
the employee’s obligation to mitigate the damage 
for which the employer is liable, it emerges as a 
further question whether the employee has to 
prove in this case as well that he/she made all ef-
forts to find new employment and to minimise the 
further damage suffered from the unlawful termi-
nation.  In our position, the answer is yes, which 
also places the employers in a more favourable po-
sition.  

Finally, the question that apart from lost income, 
what kind of compensation can be demanded by 
the terminated employee, also remains open.  Can 
one sue for compensation of stress related illnesses 
or other damage to health that occurred as a result 
of the termination, or – for instance – consequen-
tial damage? 

Considering that the former flat-rate damages 
scheme and the salaries payable for the duration of 
the lawsuit covered (or even exceeded) the dam-

age suffered by the terminated employee, itemised 
presentation or even enumeration of losses were 
not part of judicial practice, hence legal practice 
clearly faces a new situation.  Only future judicial 
practice will answer the above questions.  

Development of new litigation strategies

Considering the above, in certain cases it can 
even be worth for employers to unlawfully termi-
nate the employment.  If the employment lawsuit 
ends quickly, the employee can only fight for a few 
months’ worth of lost income until the final and 
binding judgment.  

It can also occur that at the time of filing the claim, 
the employee cannot actually claim any lost in-
come because the employee’s termination period 
has not yet expired.  In these cases even if the 
judgement establishes unlawful termination, no 
damages based on lost income can be ruled.  

In extreme situations the employer itself could 
admit the unlawfulness of the termination of the 
employment on the first hearing and acknowl-
edge condemning judgment, in order to shorten 
the duration of the lawsuit and at the same time 
limit the terminated employee’s damage claim for 
the lost income.  The employee could be better off 
with requesting the reinstatement of the employ-
ment – that is, if such a request can be made at all 
– since in this case there is no limitation on dam-
ages, it can exceed the limitation of 12 months’ ab-
sence fee.

Judicial practice will have to determine whether 
after the final and binding judgment is rendered, 
an employee who is still unemployed – and hence 
indeed suffers damage due to the lost income – 
can, within the 12 months’ salary limitation, initi-
ate a subsequent lawsuit for the lost income not 
compensated for in the final judicial decision.
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Conclusion

To summarise the above, we can conclude that 
the new Labour Code has changed the system of 
sanctions for unlawful termination in a way that 
in many cases, it is simply not worth for termi-
nated employees to turn to the labour courts.  In 
the future, terminated employees will need to 
thoroughly consider whether it is worth to the 
costs associated with litigation for few months of 
absence payment.  

It is likely that with the decrease of the number 
of lawsuits, demand for alternative dispute reso-
lution methods (e.g. mediation, conciliation) will 
increase.  These however, in the view of several 
practitioners, are still not emphasised enough in 
the new Labour Code, albeit Hungarian practitio-
ners do not expect a decrease in the number of 
disputes.

The number of employment lawsuits is has 
been decreasing for years

Having examined the number of employment 
lawsuits, we can see a decreasing tendency.  After 
its peak in 2005 (number of employment lawsuits: 
32,818), the number of employment lawsuits has 
been decreased and only changed as a result of the 
financial crisis (number of suits in 2010: 26,745).

After 2010 the number of newly initiated lawsuits 
shows a definitely decreasing tendency.  The Hun-
garian Central Statistical Office registered 22,844 
lawsuits in 2011 and 18,299 lawsuits in 2012, and 
the number of lawsuits initiated during January 
2013 is expressly low, which already shows the ef-
fect of the new Labour Code.
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Over 26.3 million Europeans were unemployed in February 2013, or 10.2 million more than 
in 2008. Importantly, while the deterioration of employment paused during 2010-2011, it has 
gained momentum over the past year.

The rate of unemployment in the eurozone hit a record high of 12.1% in March 2013. The 
highest jobless rates were 27.2% in Greece (as of December 2012) and 26.7% in Spain, while 
the lowest unemployment rates recorded by Eurostat were in Austria (4.7%) and Germany 
(5.4%).

Youth unemployment in the eurozone has reached alarming levels, with 3.6 million people 
aged under-25 joining the ranks of the unemployed in March. The youth unemployment rate 
in the EU stood at 23.5 per cent – with rates as high as 59.1 and 55.9% in Greece and Spain, 
respectively.

In the past 12 months it has been estimated that more than one million people have moved to 
Germany from around Europe in search of work.

Snapshot: Europe

Selected Unemployment Rates *

Greece - 27.2%
Spain - 26.7%

Portugal - 17.5%
            Slovakia - 14.5% 

Italy - 11.6%
France - 11%

Germany - 5.4%
Austria - 4.7%

UK - 7.7%

* Accurate as of March 2013
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Indian Employment Law: Stasis Redux
By Justin Bharucha & Donnie Dominic George

he unhappy condition of employment 
law remains a significant concern for 
the Indian industry. That legislation is 
archaic and inadequate to the needs of 
the modern Indian economy has been 

underscored by events of the last 18 months. 

An extreme example of a breakdown in employee 
relations and the inadequacy of Indian employ-
ment law, in this context, was the strike at Maruti 
Suzuki’s manufacturing unit in Manesar, Hary-
ana. In the months of June, August and Septem-
ber of 2011, workmen at the company’s Manesar 
unit went on strike to protest against alleged un-
derpayment of wages, large-scale employment of 
contract (temporary) labour and unreasonable 
working hours. The workers also claimed that the 
company had attempted to sabotage the forma-
tion of an independent trade union. During this 
time, Maruti reportedly suffered a production loss 
of more than 20,000 vehicles and a revenue loss of 
more than INR 10 billion. 

In 2012, Maruti’s relationship with its workmen 
deteriorated further with the company having to 
declare a lock-out at the Manesar plant from 21 
July to 21 August following an attack on its man-
agement which led to the death of a senior em-
ployee and injuries to nearly 100 others. The lock-
out resulted in the company losing almost INR 14 
billion in revenues. These episodes are amongst 
the darkest in the Indian automobile industry and 
also amongst the most significant industrial action 
India has witnessed in decades. These issues were 
finally resolved by management at Maruti taking 
the lead in finding a solution.

Separately, the manufacturing operations of Ma-
hindra and Mahindra, one of the largest com-
mercial and passenger vehicles manufacturers in 
India, at its Nashik and Igatpuri units in Maha-
rashtra were disrupted due to striking workmen. 
The strikes were a result of disagreements on wage 
hikes and the consequent suspension of one of the 
union leaders. As a consequence of the strike, Ma-
hindra and Mahindra incurred production losses 
of 500 vehicles. However, following negotiations 

and the revocation of the suspension, the strike 
was called off. Media reports indicate that the pro-
active stance of the management at Mahindra and 
Mahindra played a significant part in the relatively 
quick resolution of this issue.

It is telling that the most significant industrial dis-
putes India has witnessed in the recent past were 
finally resolved without reference to the Industrial 
Disputes Act, 1947 (IDA), which is the principal 
statue that applies and merely postulating that the 
final solution of a dispute cannot be found in stat-
ute is to miss the larger issues: Indian employment 
law allows for regulatory and financial arbitrage: 
arguably, is the cause of rancour in the workplace: 
and is inadequate at providing a framework to re-
solve the issues in the modern Indian economy. 
It is pertinent that the IDA is based on Bombay 
Industrial Disputes Act, 1938 as amended by the 
Defence of India Rules promulgated during the 
Second World War.

The difficulty Indian industry faces is exempli-
fied by the dichotomy between the Sick Industrial 
Companies Act, 1985 (SICA) and the IDA: SICA 
operates to assist ‘sick’ industrial companies and 
requires companies which are ‘potentially sick’ 
to make filings with the Board of Industrial and 
Financial Reconstruction. This increases compli-
ance costs and rigour and companies would prefer 
to ensure that they are not ‘potentially sick’. How-
ever, as several of our clients have found, Indian 
employment law, specifically the provisions of the 
IDA dealing with temporary ‘lay-off ’ of employ-
ees, greatly limits an employer’s ability to expedi-
tiously implement such temporary measures to 

T address these problems. The politicisation of in-
dustrial disputes only exacerbates these problems.

The process of employment law reform in India 
remains slow. Some significant developments over 
the last year are:

- The Building and Other Construction Workers 
Related Laws (Amendment) Bill, 2013 (Bill), has 
been introduced before the Rajya Sabha. The Bill 
aims to ensure better health, safety and welfare 
standards for building and construction workers. 
The Bill also aims to make workers over the age of 
60 eligible for welfare benefits and seeks to address 
failure by state governments to establish boards to 
provide assistance to workers in the event of ac-
cidents and to perform other functions;

- Another important development is the enactment 
of the Sexual Harassment of Women at Workplace 
(Prevention, Prohibition and Redressal) Act, 2013 
(PSHA) based on the guidelines set out by the Su-
preme Court in its decision in Vishaka and Others 
v State of Rajasthan and Others AIR 1997 SC 301. 
Unfortunately, PSHA falls short of being an effec-
tive legislation to combat sexual harassment in the 
workplace. Complaints may only be filed against 
the individuals harassing women and not against 
the employment establishments and the monetary 
liability of employers for non-compliance with 
PSHA is capped at INR 50,000/-; and 

- Perhaps the most significant reform in the Indian 
context is the Abolition of Child Labour Bill, 2013, 
which seeks to place a blanket ban on the employ-
ment of minors which has been introduced before 
the Lok Sabha. 

Indian law has recognised the need for safer, more 
equitable and secure workplace. The lacunae on 
this front are more those of implementation – 
statutory law addresses most of these issues and 
courts stand ready to fill in such gaps as exist.

However, longer term employment generation 
and employee security depend, if only in some 
part, on employment legislation which recognises 

the challenges of a modern globalised economy 
and is geared to help employers and employees 
address these. The paradigm and procedures for 
addressing and resolving industrial disputes must 
be streamlined, balanced and most importantly, 
effective. The economic uncertainty, which is the 
‘new normal’, demands a degree of maturity and 
balance, presently missing in the Indian employ-
ment law. An interesting question is the extent to 
which vested interests, employers and employees 
continue to maintain the status quo. That is, of 
course, a larger discussion for a separate article.
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China’s population aged between 15 and 59 has fallen to 937.27 million, a 3.45m decrease 
from 2011, according to figures released by China’s National Bureau of Statistics. It is believed 
that the shrink in China’s labour pool marks the beginning of a trend that will accelerate over 
the next two decades causing profound implications for the world’s second-largest economy.

The long-term strength of the Indian economy is supposed to be its young population. Youth 
accounted for 20% of the total population in 2011 according to the Registrar General of In-
dia, however youth unemployment remains high with the latest World Development Report 
by the World Bank claiming youth unemployment at 9.9% for males and 11.3% for females.

Low unemployment, high staff turnover and competition for good candidates con-
tinue to be challenges for employers in Hong Kong in 2013, creating upward pres-
sure on salaries and a greater need for employers to focus on staff retention strategies. At 
the end of 2012, the Hong Kong labour market remained in a state of “full” employment.

Japan’s unemployment rates are at a four-year low as some company’s increased female employment 
with hopes for economic recovery boosting business confidence. Economists believe that Prime 
Minister Shinzo Abe’s economic policies aimed at bolstering domestic demand and conquer-
ing Japan’s nearly two-decade-long deflation have gradually rippled through the real economy.

Snapshot: Asia

Selected Unemployment Rates 

Japan - 4.10%
China - 4.10%

        Hong Kong - 3.50% 
Singapore - 1.90%

            Malaysia - 3.00% 
India - 3.80%

Mongolia - 3.60%
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Legislative Changes to Bahrain’s Labour Laws
By Hatim Sharif  Zu’Bi 

he topic of most interest in Bahrain at 
present is the introduction of the New 
Bahrain Labour Law; The Labour Law 
for the Private Sector Law No.36 of 2012 
(New Labour Law) which became effec-

tive from 2 September 2012 and repeals and re-
places the old Labour Law for the Private Sector 
(No. 23 of 1976) (as amended).  Implementing 
regulations are also expected to follow which will 
become effective within six months of the date of 
its issue.

The New Labour Law has certainly introduced 
some positives such as further recognition of 
women’s rights, the recognition of domestic staff 
rights, non-discriminatory practices and an expe-
ditious resolution of labour disputes which, under 
the old law took up to four to five years to resolve 
through the courts.  It has also, amongst others, 
introduced set compensation calculations for un-
justified and unfair terminations (depending on 
the type of employment contract).  

Compensation

The calculation of the compensation an employee 
is entitled to in the event of his or her unfair dis-
missal or unjustified termination by the employer 
was calculated previously on the basis of custom 
and market practice.  One of the advantages of the 
new labour law is that it provides a clear mecha-
nism for the calculation of such compensation 
which is the reason we have witnessed many more 
out of court settlements taking place.  The courts 
will be free to deal with legitimate claims

Unjustified & Unfair Termination: The compen-
sation entitlements in the event of unjustified ter-
mination are as follows:

Indefinite contract of employment
• If the employer terminates a contract of employ-
ment for an indefinite duration within the first 
three months from its effective date the employee 
will not be entitled to any compensation.  How-
ever, in the event that it is established that the 
termination during the first three months was an 

unfair dismissal in accordance with the definition 
of unfair (Articles (104) and (105) of the New La-
bour Law) then the employee shall be entitled to 
compensation equivalent to one month’s wages.

• If the employer terminates a contract of employ-
ment for an indefinite duration without cause or 
for an unlawful cause after the first three months 
following the commencement of the employment, 
the employee will be entitled to the equivalent of 
two day’s wages for each month of service.  The 
minimum compensation shall be one month’s 
wage up to a maximum of 12 months wages.  Fur-
thermore, if the termination is also considered to 
be a legally unfair dismissal, the employee would 
additionally be entitled to a further one half of the 
compensation determined for the unjustified ter-
mination aforementioned.

It is imperative to note that when calculating the 
amount of compensation due fractions of a month 
are deemed a complete month.  

Definite Contract of Employment

• If the employer terminates a contract of employ-
ment of a definite duration without cause or for an 
unlawful cause, the compensation amount will be 
the equivalent of the wages for the remaining pe-
riod of the fixed term.  However the New Labour 
Law allows the parties to the contract to mutually 
agree a lesser amount, provided that the agreed 
amount for compensation is not less than three 
month’s wages or the remaining period of the con-
tract whichever is less.
 

T • In the event that the contract of employment was 
entered into for the completion of specific work 
and the contract was terminated without cause or 
for an unlawful cause prior to its completion, the 
employee would be entitled to the wage for the 
remaining period required for the completion of 
the agreed work (unless the parties agree a less-
er compensation amount, provided it is not less 
than three months’ wage or the remaining period 
thereof) whichever is less.

Lawful Terminations: The New Labour Law has 
also clearly provided for justified terminations 
where the old law was silent.

• Poor Performance: The New Labour Law now 
grants the employer the right to terminate an em-
ployee in the event of their poor performance.  
The right to justifiably terminate the employee 
is subject to the employer giving the employee a 
minimum notice period of 60 days of such inef-
ficiency and poor performance to allow the em-
ployee a reasonable time to achieve the required 
level of performance prior to termination, the 
failure of which would justify the termination of 
the employee and not entitle the employee to any 
compensation.  

• Redundancies: Under the old law the term re-
dundancy was not recognised neither was the 
amount of compensation as a result thereto.  The 
courts would determine levels of compensation 
on the basis of the circumstances surrounding the 
termination as well as the market and the compa-
ny’s customary practice.  

The New Labour Law however allows an employer 
to terminate an employee in the event of the total 
or partial closure of their establishment, its scal-
ing down or replacement of the production sys-
tem therefore affecting the size of the workforce.  
However, the Ministry of Labour will require a 
notice and the reasons of such a termination 30 
days prior to serving notice of termination on the 
employee.  The amount of compensation is fixed 
in the law.

• Retirement age: A further major development 
under the New Labour Law is the provision pro-
viding for a retirement age, being 60 years of age 
(for both male and female employees).  

Female employees: The old law prohibited wom-
en from working during certain hours and in cer-
tain occupations (unless otherwise prescribed in 
an Order by the relevant Ministers); the New La-
bour Law does not impose such restrictions un-
less otherwise prohibited pursuant to a resolution 
of the Minister of Labour.  A non-discrimination 
clause has also been inserted in the new law which 
provides that “female employees shall be subject to 
all the provisions governing the employment of em-
ployees without discrimination between them where 
their employment conditions are similar”.  

Other enhanced rights for women include an in-
creased period of maternity leave of 60 days and 
nursing hours.  

Female employees have also been given the right 
to take up to 6 months without pay up to three 
times throughout her period of service with the 
employer for the purposes of caring for her child 
who is not more than six years of age.  

Wage and basic wage: The old law did not distin-
guish between the components of the employee’s 
gross wage and their basic wage.  Under the old 
law end of service indemnity was payable on the 
gross salary which included all the employee’s 
monthly allowances in addition to their basic pay.  
The New Labour Law however provides that an 
employee’s entitlements in relation to the calcula-
tion of his leaving indemnity payment are to be 
calculated only on the basis of the employee’s most 
recent basic wage in addition to social allowance, 
if any.  
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Leave Entitlements: 

• Annual Leave: The New Labour Law provides 
that an employee who has completed at least one 
year of service is entitled to annual leave on full 
pay for a period of not less than 30 days accruing 
at the rate of two and a half days for each month 
(as opposed to 21 days increasing to 28 days after 
5 years of service under the old law).  However, the 
provision fails to specify whether the 30 days are 
calculated on the basis of calendar days or work-
ing days and we are still awaiting the issuance of 
a resolution amending the law or a court order 
making judgement on the interpretation of this 
Article.  .

• Contingency Leave: A new provision was es-
tablished under the New Labour Law which gives 
the employee a right under to take leave on a last 
minute basis in the case of an emergency calling 
for their urgent need to remain off duty.  Such con-
tingency leave may be taken for a period not ex-
ceeding six days during the year with a maximum 
of two days in each case and the same is set off 
against the employee’s annual leave days.  

• Educational Leave: As opposed to the default 
position where the employer has the right to 
schedule the employee’s annual leave days in ac-
cordance with the business’s requirements and 
conditions, an employee is given the right under 
the new law to schedule his leave in the event that 
he has to sit for an examination at any educational 
level (provided that notice of the same is given to 
the employer at least thirty days before the em-
ployee proposes to take such leave).  

• Sick leave: Under the New Labour Law employ-
ees’ now receive enhanced sick leave entitlements 
which have increased to 15 days sick leave on full 
pay, 20 days on half pay (previously 15 days) and 
20 days on no pay (previously 15 days).  Entitle-
ments to sick leave on full or half pay may be accu-
mulated for up to 240 days during the employee’s 
service; this was previously only 182 days under 
the old law.  

Leaving indemnity: Employees who are not sub-
ject to the Bahrain Social Insurance Laws (expatri-
ate employees and Bahraini employees whose sala-
ries are in excess of BD 4,000) previously received 
less in leaving indemnity under the old law in the 
event that they resign prior to completing five full 
years of service in comparison to what they would 
receive should the employer terminate their em-
ployment (unless the termination was for cause 
under Article 113 of the old law).  The calculation 
of leaving indemnity under the New Labour Law 
however would be the same irrespective of who 
terminated or why the employment relationship 
was terminated.  

Labour Disputes & Litigation: Labour disputes 
under the old law were initially filed with the Min-
istry of Labour.  Failure to reach settlement would 
lead to the dispute being transferred to the Labour 
Court for determination after a long court process 
which may take several years prior to a final de-
termination.   The New Labour Law attempts to 
minimize the number of cases that go through 
the courts.   All claims must now be filed with the 
Labour Case Administration Office where the La-
bour Case Administration Judge will hear the case 
and prepare a report in the hope of attempting an 
amicable settlement.  In the event that the parties 
do not reach an amicable settlement, the Labour 
Case Administration Judge refers the matter to the 
High Civil Court who will hear the labour dispute 
on an urgent basis within two months from the 
date of filing the case.  However, subject to a reso-
lution of the Labour Case Administration Office 
Chief, such period can be extended for an addi-
tional period of two months at the request of the 
Case Administration Judge.  The New Labour Law 
requires the High Civil Court Judge to hear the 
case on an urgent basis and to render its judgment 
within 30 days from the date of the first hearing.  
The High Court Judge’s decision is final, and the 
parties may only appeal to the Court of Cassation 
on matters of law.  

The New Labour Law is more in line with interna-
tional standards as it aligns Bahrain’s domestic law 
with several of the Arab and international labour 
treaties and conventions to which it is a signatory.  
In this effort to introduce more efficient and cost 
effective employment regulations, it is expected 
that fewer disputes will be processed through the 
courts which will also in turn reduce the number 
of frivolous cases that are filed without merits by 
disgruntled employees.  
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As economic growth slows in most of the region, unemployment is on the rise again following 
a decline over most of the 2000s.  Middle East has the highest youth unemployment rate of all 
regions, with more than one in four active young people unemployed.  Figures are expected to 
increase to 30 per cent by 2018.

The worst hit areas are Jordan and the Occupied Palestinian Territory, where 29.9 per cent 
(2011) and 38.8 per cent (2010) of young people were unemployed.  The latest figures for Saudi 
Arabia show that around 28 per cent of youth aged between 15 and 24 were also unemployed.

Almost half of the female population of the Middle East are unemployed.  In Jordan less than 
10 per cent of young women are working, compared to almost half of all young men.

In Gulf countries, public employment has been expanded in an attempt to address the adverse 
consequences of high unemployment for nationals.  Oil exporting gulf countries typically 
have low single-digit unemployment rates.

Snapshot: Middle East

Selected Unemployment Rates 

Iran - 8.0%
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Saudi Arabia - 5.5%

UAE - 4.2%
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